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CONTINUING OVERSIGHT OF REGULATORY 
IMPEDIMENTS TO JOB CREATION: JOB CRE- 
ATORS STILL BURIED BY RED TAPE 


Thursday, July 19, 2012, 

House of Representatives, 

Committee on Oversight and Government Reform, 

Washington, D.C. 

The committee met, pursuant to call, at 9:45 a.m., in Room 2154, 
Rayburn House Office Building, Hon. Darrell E. Issa [chairman of 
the committee] presiding. 

Present: Representatives Issa, Platts, Jordan, Walberg, Lankford, 
Gosar, Labrador, DesJarlais, Ross, Kelly, Cummings, Towns, 
Maloney, Norton, Kucinich, Tierney, Connolly and Murphy. 

Staff Present: Ali Ahmad, Majority Communications Advisor; 
Robert Borden, Majority General Counsel; Molly Boyl, Majority 
Parliamentarian; Lawrence J. Brady, Majority Staff Director; Shar- 
on Casey, Majority Senior Assistant Clerk; Katelyn E. Christ, Ma- 
jority Professional Staff Member; John Cuaderes, Majority Deputy 
Staff Director; Brian Daner, Majority Counsel; Adam P. Fromm, 
Majority Director of Member Services and Committee Operations; 
Linda Good, Majority Chief Clerk; Christopher Hixon, Majority 
Deputy Chief Counsel, Oversight; Mark D. Marin, Majority Direc- 
tor of Oversight; Kristina M. Moore, Majority Senior Counsel; Kris- 
tin L. Nelson, Majority Counsel; Sharon Meredith Utz, Majority 
Professional Staff Member; Rebecca Watkins, Majority Press Sec- 
retary; Krista Boyd, Minority Deputy Director of Legislation/Coun- 
sel; Claire Coleman, Minority Counsel; Kevin Corbin, Minority 
Deputy Clerk; Ashley Etienne, Minority Director of Communica- 
tions; Susanne Sachsman Grooms, Minority Chief Counsel; Carla 
Hultberg, Minority Chief Clerk; Lucinda Lessley, Minority Policy 
Director; Dave Rapallo, Minority Staff Director; and Ellen Zeng, 
Minority Counsel. 

Chairman IssA. The Committee will come to order. 

The Oversight Committee exists to secure two fundamental prin- 
ciples: first, Americans have a right to know the money Wash- 
ington takes from them is well spent and, second, Americans de- 
serve an efficient, effective government that works for them. Our 
duty on the Oversight and Government Reform Committee is to 
protect these rights. Our solemn responsibility is to hold govern- 
ment accountable to taxpayers, because taxpayers have a right to 
know what they get from their government. Our job is to work tire- 
lessly in partnership with citizen watchdogs to deliver the facts to 
the American people and bring genuine reform to the bureaucracy. 

( 1 ) 
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In Congress, we hear every day from our constituents, Ameri- 
cans, their concern for their johs and the lack of joh creation. June 
figures show unemployment has remained unchanged at 8.2 per- 
cent. That means that 12.7 million Americans are unemployed. 
And far more have quit looking. Almost 42 percent have heen un- 
employed for 6 months or more. 

The verdict is in: Keynesian economics, when applied the way 
the President’s stimulus plan applied it, clearly will not work. Jobs 
created in the public sector for a year kept a job for a job, but did 
not create lasting employment in America, and certainly not in the 
private sector. 

For those of us who understand small business, they are respon- 
sible for over half of all job creation. Government can create an en- 
vironment in which job creation is logical, desirable, and the goal 
of every small businessman, or government, through its out-of- 
touch statements and actions, can create an uncertainty. That un- 
certainty, without a doubt, will cause small and not so small busi- 
nesses to do the minimum and protect themselves from the down- 
side. 

Today that is what we see in America. Whether intended or not, 
this Administration has created an environment of uncertainty. 
Not just through regulations that are the creation of current legis- 
lation. Not even the regulations from laws passed long ago. But, in 
fact, regulations coming out of thin cloth, coming out of places that 
no one knows where they came from; legislation that was passed 
generations ago suddenly creating new and innovative require- 
ments on business. 

Additionally, there has been a growth in the kind of non-regula- 
tion regulation, often called guidance, or sometimes through Execu- 
tive Order, that can come with no notice, can be just as compelling, 
just as draconian as any new piece of red tape coming from a long 
process with public comment and then, lastly, bureaucrats run 
amok. In this Administration, bureaucrats seem to have an open 
door to simply do what they want to do; to say you must do some- 
thing or to delay a decision time and time again. Dates and man- 
dates within the statute are often ignored, so when you ask for and 
you plan on starting production on a given date, it simply doesn’t 
happen. 

This happened to Shell Oil in Alaska. It wasn’t until hearings 
were scheduled, and virtually on the day, that they suddenly got 
a permit to start something for which they had lost at least one full 
season and countless millions of dollars. 

This and other pieces of red tape are part of the unintended con- 
sequences of an Administration that gives only lip service to the 
word red tape. Only today, only today, and I will ask unanimous 
consent that the article be placed in the record. Without objection, 
so ordered. Today, the White House launches a new website in an 
effort to streamline regulations. I recognize this because, in fact, 
our Committee launched that with little fanfare, but the disdain of 
some in the Administration that we would actually go out and ac- 
tively ask trade associations and employers in America to tell us 
what the impediments to job creation were more than two years 
ago. We have more than 1,000 responses from that, and today I 
have instructed my staff to forward at least a sampling of those to 
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the Administration to upload it to their website in the hopes that 
what they didn’t seem to read for the last two years they would 
read today. 

Forty-four percent of likely voters believe EPA regulations are 
hurting the economy and 53 percent of registered voters say federal 
regulations are one of the major reasons the economy is struggling. 
According to the National Federation of Independent Business, reg- 
ulations and red tape are one of the single most important prob- 
lems to small business. 

As a former small businessman, I know that to be true. Give me 
as few uncertainties and I will be bold in every other way. Each 
uncertainty in a private business causes you to be less willing to 
take other risks that occur every day in putting your own capital 
at risk in new and innovative products or programs. Today we will 
hear from a distinguished panel who live that nightmare. 

One of our challenges here on this Committee is to get out 
enough to the field and to get people here that can tell us what 
they deal with every day in the heartland. I am pleased that our 
Committee has held more field hearings to listen to more job cre- 
ators than any of our predecessors since I have served in Congress, 
but it isn’t enough. This hearing isn’t enough. We have to go from 
this hearing to real regulatory relief or the American people will 
continue to see the hundreds of billions of dollars that could be in- 
vested in new and innovative products, in new services, spent, in 
fact, on lawyers, accountants, and other people complying with reg- 
ulations; and dollars will continue to pile up, not invested, but sim- 
ply waiting for an opportunity and a certain environment. 

I would be remiss if I didn’t also mention that agencies like the 
National Labor Relations Board, who took it on themselves to per- 
sonally attack one of America’s finest companies, our largest ex- 
porter, simply because they wanted to expand to a State that 
wasn’t union friendly to their liking. Ultimately, South Carolina 
did add those 3,000 jobs, and I have no doubt whatsoever that the 
Boeing plant there, in the years to come, will be doing just fine. 

I recognize the Ranking Member for his opening statement. 

Mr. Cummings. Thank you very much, Mr. Chairman. One of the 
first hearings this Committee held this Congress was a hearing 
much like this one. The title of the hearing was even similar: Regu- 
latory Impediments to Job Creation. I said then that an effective 
regulatory review should include several basic elements: it should 
examine both cost and benefits; it should base conclusions on solid 
data; and it should seek input from a wide variety of sources. 

Eighteen months have passed, but, unfortunately, not much has 
changed. Today’s hearing is the 29th hearing our Committee has 
held during the Congress on the impact of regulations. Yet, in 
every single one of those hearings the Committee’s approach has 
been lopsided and unbalanced. The Committee has focused on the 
cost of regulations without considering the benefits. The Committee 
has solicited input only from witnesses who want to weaken or re- 
peal regulations, but not those who wish to strengthen protections 
for children, small businesses, the economy, and American families. 

In these 29 hearings, the Committee invited 107 witnesses to tes- 
tify in favor of rolling back health, safety, and economic protec- 
tions. We in the Minority were left to bring some semblance of bal- 
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ance to those proceedings, but we were permitted to invite only 17 
witnesses to provide alternative perspectives. Again, today you in- 
vited five industry representatives to discuss their desire to weaken 
or repeal regulations and we were allowed only a single witness to 
represent the other side of this important question. 

In May the Committee sent 187 letters, almost exclusively to in- 
dustry organizations, asking for examples of regulations that “con- 
tinue to negatively impact job growth.” These letters went to com- 
panies like Conoco Phillips and industry groups like the Society of 
Chemical Manufacturers and Affiliates, and the American Fuel and 
Petrochemical Manufacturers. In response, these industry groups 
targeted a host of regulations that provide basic health and safety 
protections such as child labor laws, standards for lead in chil- 
dren’s toys, air and water quality standards, and lead paint renova- 
tion rules. 

But the Committee sent no letters to organizations representing 
the other side, such as the American Academy of Pediatrics or 
other children’s advocacy groups that could testify about the bene- 
fits of those rules and how children could be harmed by weakening 
them. 

Of course, the Chairman has every right to conduct this Commit- 
tee’s activities as he sees fit, but in my opinion the Committee loses 
credibility when its actions are so blatantly and explicitly one- 
sided; and losing that credibility means the American public is less 
likely to take our results seriously. 

In the Committee’s letter, the Chairman referred to a “regulatory 
tsunami that does not appear to be slowing down.” If this is a tsu- 
nami, then I wonder what a drought looks like. 0MB data shows 
that the current Administration has approved fewer rules than in 
either of President Bushes’ terms. A report published last month 
by Public Citizen found that 78 percent of the rules with statutory 
deadlines last year were not in fact issued by the statutory dead- 
line and that OMB’s Office of Information and Regulatory Affairs 
is taking longer to review rules than ever before. 

It is this kind of inaccurate rhetoric that drives the constant 
stream of anti-regulatory legislation considered by the House this 
Congress. Next week, the House will consider legislation to prevent 
federal agencies from issuing regulations until the unemployment 
rate is under 6 percent. This bill does not make any sense. Why 
in the world would you take a regulation to protect children from 
toxic chemicals, for example, and prevent it from taking effect until 
the national employment rate reaches some arbitrary threshold? 

The problem is that the Republican approach is based on a faulty 
premise: that regulations kill jobs. This myth has been widely dis- 
credited by economists on both sides of the aisle. 

I ask unanimous consent to insert in the record a report issued 
in April by the Institute for Policy Integrity entitled The Regu- 
latory Red Herring: The Role of Job Impact Analysis and Environ- 
mental Policy Debates. 

Chairman IssA. Without objection, so ordered. 

Mr. Cummings. Thank you, Mr. Chairman. 

This report found that the current rhetoric linking regulations to 
job losses is indeed misleading. 
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Mr. Chairman, the time has come for Congress to change course 
and to focus on reality instead of myths and inaccurate rhetoric. 
We need to work together to conduct legitimate oversight that is 
focused on creating jobs and protecting the health and safety of 
American families. We can indeed do both; we do not have to 
choose one or the other. 

With that, I yield back. 

Chairman ISSA. I thank the gentleman. 

I now ask unanimous consent that the Committee’s report be 
placed in the record. Without objection, so ordered. 

And as a point of personal privilege, I suspect that the Ranking 
Member, in his opening statement, was not objecting to any breach 
of protocol, since one witness at most was, and often not one wit- 
ness, is what was received when we were in the Minority. The gen- 
tleman was not implying that Mr. Towns, when he was in the Ma- 
jority, treated the Minority any differently, is he? 

Mr. Cummings. No, Mr. Chairman. I am looking for the today 
when I become the Chairman and we will make sure that we have 
that balance. 

[Laughter.] 

Chairman IsSA. I am looking forward to the day in which a chair- 
man in your party somehow does allow more than one witness. 

With that, I recognize the subcommittee chairman, Mr. Jordan, 
for his opening statement. 

Mr. Jordan. Thank you, Mr. Chairman. 

Mr. Chairman, I want to thank you for your continued leader- 
ship, focusing this Committee’s efforts on the plight of job creators 
struggling to survive under a mountain of red tape. The Sub- 
committee on Regulatory Affairs has held 10 separate hearings and 
listened to job creators from across the Country to better under- 
stand what is stopping them from putting more Americans back to 
work. We held these hearings because, like you, we know that it 
is not the Federal Government that creates jobs. Rather, it is the 
small business entrepreneur who is responsible for over 50 percent 
of job creation in this great Country. 

Most of our constituents are not employed by Fortune 500 com- 
panies; rather, they are employed by the local restaurant, manufac- 
turers, or home builders whose CEO is part of the community and 
one of their neighbors. These folks tell me that they are not hiring 
any more workers because of the regulatory uncertainty created by 
this Administration. I have heard from folks in the manufacturing 
industry explain that it is the never-ending cascade of EPA regula- 
tions that drive up the cost of energy, eliminating their competitive 
advantage over foreign manufacturers. I have heard from truck 
drivers who have had every incentive to maximize fuel efficiency 
and driver safety tell me that the DOT and the EPA are putting 
them out of business with their multiple mandates that impose a 
great cost with very little return in benefits. 

While the President may be trying to convince himself that the 
private sector is just fine, constituents in Ohio and across the 
Country know firsthand that this is just not the case. 

So, again, I want to thank you for this hearing. And if I could, 
Mr. Chairman, I know the very first hearing this Committee held 
this Congress, January of 2011, we had five small business owners 
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from around the Country come in and speak. One happened to he 
from our district, Jack Buschur, Buschur Electric; started his com- 
pany 30 years ago; successful, but he was just like the other four 
on that committee. And it was a great hearing, about three hours, 
but if you remember, Mr. Chairman, I think the most compelling 
question came at the end of that hearing, where a colleague of ours 
who is not here today, Mr. Guinta, asked a simple question. He 
said, to the five witnesses who were there that day, he said, gentle- 
men, I just want to know one thing. You all have been in business 
25, 30, 35 years, successful leaders in your community, like many 
of the folks we have with us today. He said, I just want to know 
one thing: If you knew then what you know now, would you have 
started? 

It was, again, a question that cut right to the heart of the mat- 
ter. If you knew back then all the hoops and the hassles and the 
hurdles and obstacles and baloney that government was going to 
make you deal with, would you in fact have been that entre- 
preneur, taken the risk, started your business, taken out that loan, 
worked and struggled like you did to create this business, employ 
people, and become a leader in your community and someone who 
helps a lot of — would you have done it all over again? And if you 
remember the response, Mr. Chairman, every single one of those 
witnesses said I don’t think I would have done it. And if that is 
not a sad indictment on the greatest Country in the world that we 
are making it that difficult for entrepreneurs to start a business 
and create jobs and help their community and help our Country, 
I don’t know what is. 

So, again, I want to thank you for your efforts and the efforts of 
this Committee in focusing on this issue of red tape and the regu- 
latory burden that faces so many of our job creators and small 
business owners out there; it is entirely appropriate. 

With that, I would yield back. 

Chairman ISSA. Would the gentleman yield? 

Mr. Jordan. I would be happy to yield. 

Chairman IsSA. Just one question. Do you remember, in these 
over 100 witnesses, them being interested in eliminating safety or 
somehow rolling back the health and protection in any of their 
complaints on regulations even once? 

Mr. Jordan. Not even once, Mr. Chairman. In fact, as you well 
know and as I am sure our witnesses will testify to today, employ- 
ers are focused on safety because they understand the value that 
their employees bring to their business, and the value and quality 
that they add to their product or to their service. So they get that 
simple fact. It is unfortunate that some in government don’t under- 
stand that basic phenomenon. 

Mr. DesJarlais. Would the gentleman yield? 

Mr. Jordan. I would be happy to yield to the gentleman from 
Tennessee. 

Mr. DesJarlais. Because I like simple math, there was an obser- 
vation made about the fairness of the folks that were pro-regula- 
tion, anti-regulation in terms of witnesses. I think we had 170 or 
so witnesses that were here that complained about regulations and 
17 who were in favor of regulations. In my job creators tour around 
Tennessee’s Fourth, I went to about 40 businesses and I was sit- 
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ting there going through my head, and these were businesses that 
had unions and otherwise. Only four did not complain about regu- 
lations. From my simple math, that is 10 percent, so I think maybe 
the proportion of witnesses in this case happened to work out fine. 

I yield back. 

Mr. Jordan. I thank the gentleman for his point and yield back 
to the Chairman. 

Chairman ISSA. I thank the Chairman. 

Does anyone else seek recognition? 

[No response.] 

Chairman IsSA. With that, we will now introduce our esteemed 
panel. 

We would like to welcome Mr. Paul Yarossi. He is President of 
HNTB Holdings, Ltd. in New York, New York City. He has been 
testifying on behalf of the American Road & Transportation Build- 
ers Association. I think that was one of the groups that we asked 
if there were impediments to job creation. 

Mr. Jim Hamby is Chief Executive Officer of Vision Bank in Ada, 
Oklahoma, a place I was fairly near not too long ago, like this past 
weekend, meeting with job creators. 

Mr. Billy Pirkle is Senior Director of Environmental Health and 
Safety of Crop Production Services, Inc. in Loveland, Colorado. He 
is testifying on behalf of the Agricultural Retailers Association. 

Mr. Howard Williams is Vice President & General Manager of 
Construction Specialties, Inc. in Muncy, Pennsylvania. 

Mr. Steve Russell is Vice President of Plastics Division of the 
American Chemistry Council here in Washington, DC, one of the 
organizations we often go to for facts and figures on industry. 

And Mr. Barry Rutenberg is the owner of Barry Rutenberg & As- 
sociates, Inc. in Gainesville, Florida. He is testifying on behalf of 
the National Association of Home Builders. 

Pursuant to our rules, I would ask you all to rise, raise your 
right hand to be sworn. 

Do you solemnly swear or affirm the testimony you are about to 
give will be the truth, the whole truth? 

[Witnesses respond in the affirmative.] 

Chairman IssA. Let the record reflect that all witnesses an- 
swered in the affirmative. 

Please be seated. 

Now, thanks to C-SPAN, every time I say this I get to smile, be- 
cause you all know how this works. There are lights in front of you. 
It will be a countdown clock. They are going to go green, yellow, 
red. When they are green, say anything you want to say, whether 
it is included in your prepared statement or not. When it turns yel- 
low, the way Mr. Lankford probably would describe it, hurry up 
and don’t get caught underneath the red light in the intersection. 
When it gets to red, if you haven’t finished up, please go to that 
last page where you say, in summation, and make it short. It is a 
large panel today. We are very happy to have all of you, but we 
would like to get to the questions on both sides of the aisle. 

Mr. Yarossi. 
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WITNESSES STATEMENTS 
STATEMENT OF PAUL A. YAROSSI 

Mr. Yarossi. Thank you. Chairman Issa, Ranking Member 
Cummings, members of the Subcommittee, I am Paul Yarossi, 
President of HNTB Holdings. I am here today representing the 
American Road & Transportation Builders Association. 

ARTBA, now in its 110th year of service, represents all sorts of 
U.S. transportation construction industry, all the sectors which 
sustain more than 2.2 million American jobs. ARTBA recognizes 
federal regulations play a vital role in the fabric of our society. In 
the transportation area they provide a sense of predictability and 
ensure a balance between meeting our Nation’s mobility needs and 
protecting the public interest. 

We commend Congress that acted in a bipartisan manner to im- 
prove the transportation project delive^ process by cutting red 
tape in the recently enacted transportation bill. However, in other 
areas federal regulations hinder, rather than help, achieve the bal- 
ance that we need. 

One of these instances is the recently enacted federal rules gov- 
erning the hours of service for commercial truck drivers may work. 
These rules are designated to ensure long-haul drivers do not drive 
to the point of exhaustion by spending too much time on the road. 

Transportation construction industry drivers are not long-haul 
operators who consistently spend many consecutive hours on the 
road on a given day. Generally, transportation construction indus- 
try commercial drivers do not operate in the manner that leads to 
concerns over fatigue. 

At the same time, transportation project owners, the driving pub- 
lic, and commercial shippers expect contractors to build projects in 
a timely and efficient manner, with minimum disruption to traffic. 

In addition, the industry is also using innovative techniques to 
replace a bridge or a roadway, working attentively, in a con- 
centrated period of time, like over a single weekend. This situation 
is a prime example of applying a one size fits all regulatory ap- 
proach. While windows of 10 to 11 hours of drive time and 13 to 
16 hours of on-duty time may seem adequate in other cases, in fact 
those limitations can disrupt the efficient deployment of profes- 
sionals and resources on construction job sites without a dem- 
onstrated increase in safety. Further increased costs would other- 
wise support capital and personal expansions. 

Another area of concern for our group is EPA’s draft guidance 
that would greatly expand the reach of the Clean Water Act. In 
this undertaking, EPA is proposing a significant expansion of the 
federal jurisdiction over wetlands, and doing so in a manner that 
bypasses the opportunity for my industry and other affected inter- 
ests to provide input. 

Chief among our substantive concerns with this proposal is road- 
side ditches, which would be subject to federal wetlands require- 
ment. This is both unnecessary and potentially damaging to the 
transportation construction industry. Virtually every road or road- 
way improvement project in the U.S. has a ditch associated with 
it. As such, the EPA plan could provide that agency with an ap- 
proval role in most, if not all, future roadway improvements. 
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Not withstanding the lack of viability of such a plan, it would in- 
ject major uncertainty in delays and the delivery of transportation 
benefits. If members of my industry are stuck in a continuing lab- 
yrinth of bureaucratic wetland approvals, they will be unable to 
make decisions about allocating existing personnel, let alone future 
hires. 

Chairman Mica and other leaders of the Transportation Infra- 
structure Committee have introduced a measure which would stop 
the EPA proposal. We urge members of this Committee to support 
that legislation. 

Finally, EPA has indicated evaluating whether or not to regulate 
coal ash as a hazardous substance. Coal ash is commonly used in 
material such as concrete, which is a key component of transpor- 
tation infrastructure improvements. Further, EPA has routinely 
noted the benefits of recycled coal ash in the transportation arena 
and its safety. Reversing course and designating coal ash as a haz- 
ardous material would remove the valuable tool of my industry’s ef- 
forts to create efficient U.S. transportation network at the lowest 
possible cost. Our study has found that that will cost our industry 
more than $104 billion over the next 20 years. 

Mr. Chairman, Ranking Member Cummings, ARTBA deeply ap- 
preciates this opportunity to present testimony to you on this im- 
portant issue. I look forward to answering any questions you have. 

[Prepared statement of Mr. Yarossi follows:] 
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My name is Paul Yarossi. I am the president of HNTB Holdings, Ltd, a national planning and 
design firm that has helped create our nations infrastructure network for nearly 100 years. 
Chairman Issa and Ranking Member Cummings, thank you for holding today’s hearing to 
examine regulatory impediments to job creation and for inviting the American Road and 
Transportation Builders Association (ARTBA), for which I currently serve as Chairman, to 
participate. 

ARTBA, now in its 1 lO"' year of service, provides federal representation for more than 5,000 
members from all sectors of the U.S. transportation construction industry. ARTBA’s 
membership includes private firms and organizations as well as public agencies that own, plan, 
design, supply and construct transportation projects throughout the country. Our industry 
generates more than $200 billion annually in U.S. economic activity and sustains more than 2.2 
million American Jobs. 

ARTBA members must directly navigate the federal regulatory process to deliver transportation 
improvements. As such, they have first-hand knowledge about specific regulatory burdens that 
can and should be alleviated. We have raised many of these issues directly with the U.S. 
Department of Transportation (DOT) and the U.S. Environmental Protection Agency (EPA). 
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ARTBA recognizes that regulations play a vital role in the transportation review and approval 
process. They provide a sense of predictability and ensure a balance between meeting our 
nation’s transportation needs and protecting vital environmental resources. However, there are 
areas where regulations have become overbroad and hinder, rather than a help to achieving this 
balance. 

According to a report by the U.S. Government Aeeountability Office (GAO), as many as 200 
major steps are involved in developing a transportation project from the identification of the 
project need to the start of construction. The same report also shows it typically takes between 
nine and 19 years to plan, gain approval of, and construct a new major federally-funded highway 
project. This process involves dozens of overlapping state and federal laws, including: the 
National Environmental Policy Act (NEPA); state NEPA equivalents; wetland permits; 
endangered species implementation; and clean air conformity. This unacceptable delay in 
delivering transportation improvements was a major focus of the recently enacted surface 
transportation bill. However, there are further steps that can be taken to lighten the regulation 
load to improve project delivery times and reduce costs to the public and private sectors. 

In an effort to assist the Committee on Oversight and Government Reform with its examination, 
ARTBA would recommend focusing on the following areas in an effort to restore a proper 
balance between regulation and job creation: 

> Hours of Service Rules for Commercial Motor Vehicle Operators : (49 CPR Parts 
385, 386, 390, and 395): Throughout various Federal Motor Carrier Safety 
Administration (FMCSA) comment periods (starting in 2000) addressing the hours of 
service rule for commercial motor vehicle operators, ARTBA has argued the revised rule 
should not apply to drivers in the transportation construction industry. In the most recent 
rulemaking, FMCSA proposed to revise these regulations again, but without 
contemplating an exemption for the transportation construction industry. In comments 
submitted to FMCSA and at the present time, ARTBA believes the rationale for this 
exemption remains strong and worthy of the agency’s consideration. The effect would be 
increased efficiency in the construction of transportation improvement projects, while 
still preserving the safety of all involved. 

Transportation construction industry drivers are not long-haul operators who consistently 
spend many consecutive hours on the road in a given day. They arc short-haul drivers 
who typically travel less than 20 miles one way. Many of our drivers spend substantial 
amounts of time off the road during the work day, loading and unloading materials or 
equipment, which allows for short breaks. Others may be responsible for positioning a 
piece of mobile equipment at the beginning of the work day, but may not be back behind 
the wheel until day’s end. As such, their daily drive time may be minimal. Generally, 
transportation construction industry commercial drivers do not operate in a manner that 
leads to concerns over fatigue, which is are the focus of the hours of service rule. 

Further, we are unaware of any conclusive data to demonstrate that driver fatigue and 
ancillary health issues are a significant problem in our industry. 

Moreover, transportation project owners, the driving public and commercial shippers are 
expecting more timeliness and efficiency in the delivery of needed transportation 
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improvements, as well as less disruption to traiftc. Transportation construction firms will 
often work very long hours to complete these projects expeditiously, especially in regions 
of the country where seasonal weather is a factor. While windows of 10-1 1 hours of 
drive time and 1 .3- 1 6 hours of on-duty time may seem adequate, in fact they often disrupt 
the efficient deployment of professionals and resources on the construction job site, 
without a demonstrable increase in safety. Ultimately, this is an example of two areas of 
federal policy— hours of service as administered by FMCSA and accelerated 
transportation project delivery as promoted by other agencies at U.S. DOT-that are 
simply in direct conflict. 

In recent years, the transportation construction industry and many public-sector 
transportation agencies have been eager partners in utilizing accelerated construction 
techniques to increase efficiency, maximize the safety of motorists and workers, and 
minimize the inconvenience to the traveling public. This often involves total closure of a 
bridge or stretch of highway so the contractor can undertake an intense effort to replace 
or renovate it within a very short time frame — sometimes over a single weekend. In 
recent years, we have seen numerous safe, swift, inovative and high-profile examples of 
these techniques, acclaimed by public agencies, elected officials, the media and the 
general public alike. Similarly, natural or man-made disasters may require contractors to 
be extremely resourceful under even more challenging time frames, in order for them to 
repair or replace critical infrastructure assets that have been damaged. 

The industry is proud to be at the cutting edge of these emerging techniques. However, 
in these circumstances, the hours of service rule makes the job more difficult by limiting 
the availability of certain key personnel (none of whom are long-haul truck drivers) to 
discharge job duties relating to commercial motor vehicles. The rule may also disrupt the 
timely delivery of materials to the construction site. For these reasons, the rule may 
increase the project’s cost (in terms of additional personnel required) without a requisite 
enhancement of safety for all concerned. 

Therefore, ARTBA continues to push for an exemption relating to the drive-time and on- 
duty limits for transportation construction industry drivers. Any standard tailored for the 
transportation construction industry should be based on clear facts that establish the 
degree to which — if at all — fatigue for these drivers is a factor that could threaten safety 
on the nation’s roadways. 

It should be noted that other classes of industries are exempt from the general rule or 
enjoy certain exceptions, including agriculture and, as we were reminded over the recent 
holiday, members of the American Pyrotechnics Association involved in transporting 
explosives for Fourth of .Tuly fireworks shows. One would think that, as a national public 
policy goal, the improved efficiency in the delivery of transportation improvements 
would rank at least as high as the successful staging of holiday fireworks displays. 

A transportation construction industry exemption could be fashioned in a similar manner 
to those affecting other specific industries, as described. Moreover, the existing rule 
includes a 24-hour restart provision (as opposed to 34 hours under the general rule) for 
commercial motor vehicle drivers of construction materials and equipment. T'herefore, 
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the rule already contemplates a unique place for our industry and it would be possible to 
carefully craft a wider, viable exemption in a similar vein. Such an exemption would 
address drive time and on-duty limits for our sector while preserving safety. 

> EPA Proposed Guidance on Clean Water Act Jurisdiction : One of the main reasons 
for the suceess of the federal Clean Water Act (CWA) over the past 35 years is the Act’s 
clear recognition of a partnership between the federal and state levels of government in the 
area of protecting water resources. The lines of federal and state responsibility are set forth 
in Section 101(b) of the CWA: 

“It is the policy of Congress to recognize, preserve, and protect the 
primary responsibilities of States to prevent, reduce, and eliminate 
pollution, to plan the development and use (including restoration, 
preservation and enhancement) of land and water resources. . 

This structure of shared responsibility between federal and state governments allows states 
the essential flexibility they need to protect truly ecologically important and environmentally 
sensitive areas within their borders while, at the same time, make necessary improvements to 
their transportation infrastructure. The success of the federal-slate partnership is backed by 
dramatic results. Prior to the inception of the CWA, from the 1 950s to the 1 970s, an average 
of 458,000 acres of wetlands were lost each year. Subsequent to the CWA's passage, from 
1986-1997, the loss rate declined to 58,600 acres per year and between 1998-2004 overall 
wetland areas increased at a rate of 32,000 acres per year." 

ARTBA supports the reasonable protection of environmentally sensitive wetlands with 
policies balancing preservation, economic realities, and public mobility requirements. Much 
of the current debate over federal jurisdiction, however, involves overly broad and 
ambiguous definitions of “wetlands.”^ This ambiguity is frequently used by anti-growth 
groups to stop desperately needed transportation improvements. For this reason, ARTBA 
has, and eontinues to. work towards a definition of “wetlands" that would be easily 
recognizable to both landowners and transportation planners and is consistent with the 
original scope of the CWA’s jurisdiction. As an example of this, ARTBA recommends 
defining a “wetland” as follows: “If a land area is saturated with water at the surface during 
the normal growing season, has hydric soil and supports aquatic-type vegetation, it is a 
functioning wetland.” 

The EPA and Corps decision to issue draft guidance May 2, 201 1 on this topic as opposed to 
a formal rulemaking runs contrary to the express aforementioned views of the U.S. Supreme 
Court. The guidance process shortcuts critical rulemaking requirements, such as: including a 
response to public comments; providing a rationale and factual basis for agency decision; and 
producing a final decision that can be judicially reviewed. Put simply, the matter of CWA 
jurisdiction is too important to be handled through the guidance process. It does not offer the 


' CWA §10l(b). 

^ Draft 2007 Report on the Environment: Science, USEPA, May 2007, available at 
hUi):/7cfnub,e0a.gov/ncea/cfin/recordispiav.cfin?(1eid-|4O9!7 
Many states define wetlands as well other types of water resources and prescribe regulatory regimes that are 
appropriate to each. The federal government tries a one-size fits all approach essentially requiring water resources 
viewed by states as not being wetlands to be regulated as if they were wetlands under federal law. 
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regulated community sufficient protection, nor will it solicit the information necessary to be 
able to properly inform agency decision making. 

The guidance expands the universe of waters that wiit be considered “traditional navigable 
waters” by including for the first time ever, waters that support one-time recreational use. In 
addition, the guidance gives new and expanded regulatory status to “interstate waters,” 
equating them with traditional navigable waters. Further, the guidance makes it easier to find 
jurisdiction for adjacent wetlands, tributaries and other waters. All of this results in an 
unprecedented expansion ofCWA Juriiidiction that is wholly inappropriate for a guidance 
document. If this level of CWA expansion is truly what EPA and the Corps desire, it should 
be done through the regulatory process or, alternatively, the agencies should approach 
Congress and ask for their authority to be expanded. 

ARTBA is particularly concerned with the treatment of ditches by the guidance. Roadside 
ditches are an essential part of any transportation project and contribute to the public health 
and safety of the nation by dispersing water from roadways. The current regulations say 
nothing about ditches, but the guidance regulates all road,side ditches that have a channel, 
have an ordinary high water mark, and can meet one of five characteristics. 

In addition, the guidance creates a completely new concept of allowing for “aggregation” of 
the contributions of all similar waters “within an entire watershed’' making it far easier to 
establish a significant nexus between these small intrastate waters and newly expanded roster 
of traditional navigable waters. This novel concept results in a blanket jurisdictional 
determination for an entire class of waters within an entire watershed. Such an interpretation 
ofjurisdiclion will literally leave no transportation project untouched from federal 
jurisdiction regardless of its location, as there is no area in the United States not linked to at 
least one w'atershed. 

One method of establishing clarity would be to develop a classification system for wetlands 
based on their ecological value. This would allow increased protection for the most valuable 
wetlands while also creating flexibility for projects impacting wetlands that are considered to 
have little or no value. Also, there should be a “de minimis” level of impacts defined which 
would not require any permitting process to encompass instances where impacts to wetlands 
are so minor that they do not have any ecological effect. A “de-minimis” standard for 
impacts would be particularly helpful for transportation projects and allow projects to avoid 
being delayed by minimal impacts to areas which arc non-environmcntally sensitive areas. 

> EPA National Ambient Air Quality Standards fNAAOS) : 

The stated goal of the U.S. EPA’s National Ambient Air Quality Standards (NAAQS) is 
in part to improve public health. This is a commendable objective and one shared by 
ARTBA. EPA, however, must be cognizant of the impact more stringent NAAQS would 
have on other federal initiatives. Nearly 32,000 people die on U.S. highways each year 
and many federally-funded highway improvements are designed specifically to address 
safety issues, imposing stricter NAAQS that threaten future highway improvements 
could be counterproductive to improving public health. As such, EPA’s recent 
recommendation to tighten PM standards ignores one public healtli threat and favors 
another . 
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When considering the NAAQS, and any possible changes, it is important to note the 
EPA's own reports have consistently indicated an overall decline in emissions over the 
past 30 years . Any tightening of the NAAQS by the EPA would greatly increase the 
stringency of regulation at a time when existing standards are already resulting in 
noticeable progress. According to the EPA’s own data, since 1 980, gross domestic 
product increased by 1 27 percent, vehicle miles travelled increased by 96 percent, 
population increased by 36 percent and energy consumption increased by 19 percent. 
Indeed, since 1980, the overall amount of aggregate emissions, has decreased by 67 
percent'*. This continuing improvement indicates the current regulations are having their 
desired effect. 

Today’s average motor vehicle produces 80 to 90 percent less emissions than it did in 
1967.^ Clearly, the transportation sector is playing a major role in reducing emissions 
and is continuing to take steps, independent of the NAAQS, to build on this success by 
further reducing all forms of air pollution. As better motor vehicle and fuel technologies 
develop, vehicle emissions will continue to decrease, even as automobile usage increases. 

Illustrating this point, major automobile manufacturers announced in 2005 a new 
generation of vehicles that will be 99 percent cleaner than vehicles produced 30 years 
ago. This reduction in emissions comes from a four-part strategy that includes cleaning 
up the fuel as it goes into the vehicle, burning the fuel more precisely in the engine, 
removing undesirable emissions with a catalyst, and monitoring all of these systems to 
ensure minimal emission levels. As these and other new technologies are integrated into 
both on and off road vehicles, emissions levels in all areas should continue to decline. 

Moreover, counties need some sense of predictability in order to develop long-range 
transportation plans to most effectively achieve emissions reduction. Adding new layers 
of requirements on top of existing standards that have not been fully implemented 
complicates these efforts. Specifically, existing projects deemed to be in compliance 
with the Clean Air Act (CAA) when first undertaken could be thrown out of compliance 
once new standards are approved, exposing these projects to costly, time-consuming 
litigation. 

To fully understand the effects of increasing the NAAQS on the transportation sector and 
the problems counties face when the standards are tightened, the transportation 
conformity process as a whole also needs to be examined. The problem with the existing 
conformity process is caused by the fact that some have tried to turn conformity into an 
exact science, when it is not. Rather, conformity findings are based on assumptions and 
“modeling of future events,” not often reflecting reality. Very few conformity lapses 
occur because a region has a major clean air problem. They occur because one of the 
parties involved cannot meet a particular deadline. Thus, the conformity process has 
become a top-heavy bureaucratic exercise that puts more emphasis on “crossing the t’s 


^ U.S. EPA, Comparison ofGrowth Areas and Emissions, 1980-2010, available at; 

http://www.epa, gov/airtrends/aatrends.hlmllrcomparison . The six principal or “criteria” air pollutants referred to by 
the EPA are nitrogen dioxide, ozone, sulfur dioxide, particulate matter, carbon monoxide and lead. 

’ United States Department of Transportation, “Transportation Air Quality Selected Facts and Figures.” (1999). 
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and dotting the i’s” than on engaging the public in true transportation planning that is 
good for the environment and the mobility of a region’s population. 

The problems with the conformity process are amplified by transportation plans and the 
Stale Implementation Plans (SIPs) with which they are intended to conform often being 
out of sync with one another. Largely, this is due to transportation plans having very 
long planning horizons requiring frequent updates, while most air quality plans have very 
short planning horizons and are updated infrequently. As a result, many of the planning 
assumptions used for conformity determinations of transportation plans and programs are 
not consistent with the assumptions used in the air quality planning process to establish 
emissions budgets and determine appropriate control measures. 

In other words, because transportation plans must use the most recent air quality data, a 
perceived increase in emissions and possible conformity lapse can occur simply because 
the numbers of models relied on in the transportation plan differ from those in the air 
quality plan — not because an area’s air quality has changed. The more EPA changes the 
NAAQS, the greater the conformity problems become. Changes in the NAAQS, on a 
completely different timeline than conformity schedules, can set off a chain reaction 
forcing counties to re-examine deadlines tliat had been set years prior and result in 
significant additional regulatory requirements. These types of complications need to be 
weighed against the potential gains of increasing air quality standards. 

ARTBA is also concerned by EPA’s proposal to place air quality monitors in “near 
roadway” locations. The monitors, which determine CAA compliance for counties, must 
be placed in areas where they can get a reading indicative of emissions levels for the area 
as a whole. Emissions are naturally going to be higher in some areas of a county and 
lower in others. For example, a monitor placed by the side of a well-travelled highway is 
most likely going to get a higher reading for emissions than one placed by a little used 
residential street, Also, when taking readings from air quality monitors, it should be 
realized the monitors cannot account for the aforementioned emissions reductions due to 
take place in the near future, such as reductions from newer, cleaner trucks and busse.s 
coming on-line. Thus, even if there is a violation, the steps to remedy may already be 
underway. 

A major key to further emissions reductions is to deal directly with traffic congestion. 
Additional emissions reductions from the transportation sector will be achieved by 
relieving congestion through greater production of transportation improvements across all 
modal sectors. Vehicles operating at highway speeds unimpeded by congestion are far 
more efficient — and therefore generally emit far less — than vehicles caught in stop-and- 
go traffic. Thus, the worse traffic congestion becomes, the worse the emissions from on- 
road vehicles will be. 

The simple fact is that if America is to meet its mobility and environmental challenges 
during this century, we must invest in a host of transportation solutions, including new 
capacity for both highways and mass transit systems. And not create a false choice 
between needed investments in both areas. 
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Unfortunately, traffic congestion has grown drastically during the past quarter-century, as 
vehicle travel has greatly outpaced new highway capacity, which has only increased six 
percent in the last 30 years. Failure to alleviate congested areas already produces specific 
bottlenecks that cause 50 percent of total congestion on the nation’s freeways. In 2004, a 
study of the nation’s most severely congested highways highlighted the reality that 
significant reductions in emissions require a reduction in vehicle time traveled, not 
vehicle miles traveled. The study concluded that modest improvements to traffic flow at 
233 bottlenecks would reduce carbon dioxide emissions by as much as 77 percent and 
conserve more than 40 billion gallons of fuel over a 20-year period.'’ These fuel savings 
translate directly into lower emissions. 

While the proponents of a modal conflict will argue the solution to this national dilemma 
is to get people out of their cars, there is no evidence that this approach is either 
achievable or even desired by the American public. The preferred alternative should be 
to advance all modes of transportation improvement. In a nation as large as ours, 
different areas will require different transportation strategies. 

Certainly new roadway capacity is not a viable solution in some communities, but for 
others it is appropriate. Given the nation’s vast transportation challenges, federal policy 
should not constrain potential solutions available to communities. To do so would have 
serious economic consequences. For example, the truck traffic statistics cited earlier do 
not represent discretionary decisions — the fact of the matter is that for certain products, 
locations and time schedules, frequent shipments by truck are the only feasible 
alternative. 

The implementation of ever-tightening standards will hamper the nation’s abilities to 
both preserve and improve its transportation infrastructure. In the future, when NAAQS 
are examined, retention of the current standards should always be presented as a viable 
option. This would enable the nation to continue to make progress towards cleaner air 
while at the same time continue to pursue desperately needed transportation 
improvements vital to our economy, public health and safety. 

> EPA Potential Regulation of Coal Ash : ARTBA members routinely use coal ash to 
produce concrete, an essential material in transportation improvement projects. Non- 
hazardous forms of asbestos are also commonly used in roads and other transportation 
projects. Therefore, the June 21, 2010 proposed rule regarding the disposal of coal ash 
and its potential classification as a hazardous material are alarming to the transportation 
construction industry. 

The transportation sector’s use of coal ash is truly an environmental success story. 
According to EPA’s own data, coal ash accounts for between 15 and 30 percent of the 


” Unclogging America’s Arteries, Effective Relief for Highway . Cambridge Systematics, Inc., (February 2004) 
available at: 

httD://trpc.org/regiQnalDlanning/transportation/proiects/Documents/Smart%20CorTidors/americanu5eralliance5tudv. 

Edf. 
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cement in concrete. Further, EPA has noted using coal ash at this level results in annual 
greenhouse gas reductions in concrete production of between 12.5 and 25 million tons 
and an annual reduction in oil consumption of between 26.8 and 53.6 million barrels. 
Also, EPA has stated coal ash “generally makes concrete stronger and more durable,” 
which “reduc[es] the need for future cement manufacturing and corresponding avoided 
emissions and energy use,” 

In 2008 alone, more than 12.5 million tons of coal ash was used in the production of 
concrete. Perhaps the most recognizable use is in Minnesota, where coal-ash was used in 
the concrete for the new 1-35 bridge replacement. 

In more general terms, EPA properly acknowledged the use of coal ash “an important 
function in road building, replacing material that would otherwise need to be replaced 
such as aggregate or clay,” EPA also acknowledged in many ca.ses coal ash use leads to 
“better road performance.” In tenns of safety, EPA has stated coal ash is used to “replace 
fine aggregate that would otherwise need to be used to prevent skidding.” Thus, with 
respect to both specific and general benefits, coal a.sh is a significant asset for both the 
production and maintenance of transportation improvements. 

In order to preserve all of the attributes recycled coal ash has provided to the 
transportation sector and the environment, EPA should be prohibited from regulating coal 
ash as a “hazardous waste.” On at least four separate occasions in 1 988, 1993, 1999 and 
2000 EPA has found coal ash did not warrant regulation as a “hazardous waste.” There 
has been no new scientific information since the last time this issue was broached to 
warrant reaching a different conclusion now. 

Every element of the transportation construction process, from the suppliers of concrete 
to the contractors who handle construction materials would be affected by the stigma of a 
“hazardous waste” label for coal ash. Specifically, because of the increased expense of 
handling a “hazardous waste,” the producers of coal ash would be resistant to continue 
providing it to concrete manufacturers. 

Another potentially unintended consequence of categorizing coal ash as a “hazardous 
substance” would be the invalidation of already existing guidance on coal ash use. 
Specifically, EPA, FflWA and the U.S, Department of Energy collaborated with the 
regulated community in 2005 to craft guidance on the appropriate use of coal ash in 
highway construction. This guidance has contributed to all of the aforementioned 
benefits from coal ash use. A reclassification of coal ash as a “hazardous substance” will 
undercut this guidance, as it was not designed to address “hazardous substances,” and 
leave the regulated community without any direction in coal ash use. 

As further evidence of the importance of coal ash to the nation’s transportation 
infrastructure, ARTBA released a study late last year entitled “The Economic Impacts of 
Prohibiting Coal Fly Ash Use in Transportation Infrastructure Construction.” The study 
concludes the cost to build roads, runways and bridges would increase bv an estimated 
$104.6 billion over the next 20 years if coal fly ash is no longer available as a 
transportation construction building material . 
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This breaks down to a $5,23 billion annual direct cost, including a $2.5 billion increase in 
the price of materials and an additional $2.73 billion in pavement and bridge repair work 
due to the shorter pavement and service life of other portland cement blends. To put this 
$5.23 billion figure in perspective, it is almost $2 billion per year more than the federal 
government currently invests in the Airport Improvement Program and about 13 percent 
of the federal government's annual total armual aid to the state.s for highway and bridge 
improvement.s . 

The ARl'BA study also explores how states would have to forego the potential additional 
benefits and savings of as much as $65.4 billion over 20 years derived from using fly ash 
in new. high performance concrete pavements. 

The ARl'BA study’s analysis utilized bid tab data from 48 states and Washington, D.C., 
collected and organized by Oman Systems, Inc., in Nashville, Tcnn. The same data are 
used by the Federal Flighway Administration (FHW.A) to calculate the National Highway 
Construction Cost Index. It also used transportation construction market data from the 
U.S. Census Bureau, FHWA’s National Bridge Inventory and Highway Performance 
.Monitoring System and conducted extensive surveys and personal interviews with state 
transportation department officials and fly ash supply company executives to determine 
state market shares and penetrations. 

EPA should not be permitted to unnecessarily increase the cost of sorely needed 
transportation improvements by designating eoal ash as a "hazardous substance.” 

It should be noted that the Committee’s examination of regulatory burdens is particularly well- 
timed as it coincides with the recent completion of the long-overdue reauthorization of the 
federal surface transportation program. Members of both parties have termed the new law as a 
“jobs bill.” Allowing this much needed legislation to be followed by continued implementation 
of overly burdensome federal regulations is at best two steps forward and one step back. 
Providing resources and important policy reforms to help states advance critical transportation 
improvements while making it more difficult for transportation projects to move forward actually 
undermines the goal behind the surface transportation bill. 

It is ironic that members of both chambers and parties have made streamlining the environmental 
review and approval process for transportation projects a priority of the transportation bill yet 
few talk about how excessive regulatory burdens can disrupt the very process they are trying to 
make more effective. Essentially, while any streamlining reforms in the reauthorization bill 
could save years during the project delivery process, each of the regulations highlighted today 
could severely restrict the opportunities states have to take advantage of these reforms. 

ARTBA thanks the Committee on Oversight and Government Reform for initiating this 
examination of regulatory issues negatively impacting jobs and the economy. We stand ready to 
assist the Committee in continuing to ensure federal regulations operate in the most effective, 
least burdensome manner to achieve their stated goals. 
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Chairman ISSA. Thank you. 

Mr. Hamby. 

STATEMENT OF JIM HAMBY 

Mr. Hamby. Chairman Issa, Ranking Member Cummings, Con- 
gressman Lankford, and members of the Committee, I want to 
thank you for allowing me to speak today. I am the President and 
Chief Executive Officer of Vision Bank in Ada, Oklahoma, and it 
is a community bank. I want to thank you for inviting me to tes- 
tify, and I want to thank this Committee for its willingness to ad- 
dress the issues of how regulatory red tape is impending job cre- 
ation. 

Like most community banks. Vision Bank is deeply involved in 
every aspect of the communities we serve. We have been helping 
our small business partners grow now for over 100 years. These in- 
clude businesses, farmers, ranchers, oil and gas companies, Indian 
tribes, doctors, hospitals, and anything that walks in the door. We 
have helped create thousands of jobs and we sponsor a lot of 
things, some of which are right now we are doing a financial lit- 
eracy program for students in 13 high schools in our district, where 
we are providing financial literacy training for each one of those 
and helping them meet curriculum requirements so they will be 
productive citizens. 

We also donated over $420,000 last year to assist local charity 
groups and organizations, and this equals about 8 percent of our 
income. 

These accomplishments are the essence of what a community 
bank does, and I am very proud to be a community banker. 

Vision Bank is also a small business, and we can’t lose sight of 
that. We are locally owned and we employ more than 200 people, 
all of which have great futures. We provide health care, life insur- 
ance, health benefits, retirement plans, and we are really a family. 
Most small businesses are. 

Community banks like mine pride themselves on being quick to 
adapt. But at some point it gets very hard to handle it. We under- 
stand the need for regulations to protect the safety and soundness 
of our bank. We understand regulations that protect the consumer. 
And we are in favor of those regulations. We are the highest regu- 
lated industry in the world and we need a lot of regulations. We 
agree that our customers should be protected. To do this, regula- 
tions are a large part of our business. 

But we are now facing 10 times the number of rules than we did 
just 10 years ago. Fifty of these rules were new in the two years 
before Dodd-Frank, and with Dodd-Frank there are now 4,000 
pages of proposed rules and more than 4,000 pages of final rules. 

The new laws and regulations might be manageable by them- 
selves, but we are dying a death of a thousand paper cuts. Wave 
after wave of new rules, one on top of another, are overwhelming 
many small community banks and making it harder for us to do 
what we do best, which is meet the credit needs of our local com- 
munities. 

I am going to give you a few staggering statistics. 

At Vision Bank our compliance costs have increased $1.4 million 
in the last three years, and those are hard numbers. That rep- 
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resents a 29 percent decrease in our profits. That means 29 percent 
less taxes; that means 29 percent less in capital formation, which 
helps support lending. 

This includes more than the cost of hiring and training of new 
compliance personnel and systems; it also includes something that 
you cannot quantify, and that is the lost opportunities that result 
when money that would normally he devoted to making loans to 
consumers and small businesses is, instead, spent on outside con- 
sultants, lawyers and so forth; not to mention the fact that it 
causes us to take our eye off the ball and spend most of our time 
trying to comply with new regulations, instead of getting out and 
meeting the customer. 

The more resources we devote to regulatory compliance, the 
fewer resources we have to meet our communities. Every dollar 
spent on regulatory compliance means as many as $10 less avail- 
able for creditworthy borrowers. Less credit means businesses can’t 
grow and create jobs. As a result, local economies suffer and the 
national economy suffers as well. 

One example of unnecessary compliance burden, and it is a small 
example, is the outdated requirement that ATMs include potential 
fee notices on the screen and on the machine itself. Originally, you 
couldn’t put it on the screen, so the law said to put it on the ma- 
chine. Well, the main contribution of this rule today is to encourage 
frivolous lawsuits and to force banks to spend valuable time and 
resources scurrying around, updating all of our ATMs to make sure 
that fee notification stickers haven’t been removed by vandals, even 
though the screen discloses what the fees are and asks you if you 
want to proceed or not. 

I am grateful that the House, last week, passed legislation to re- 
move this duplicative requirement. It is a minor one. 

Another example is the requirement that banks renotify cus- 
tomers of their privacy policies every year if a bank hasn’t made 
any changes to their policies. I can understand if you are changing 
policies with them, but when you are not, it is a large expense and 
it takes a lot of money. 

Under Dodd-Frank, the proposed qualified mortgage exemption, 
on the ability to repay rules are unnecessary, complicated, and it 
is potential to make it much more costly for banks, especially small 
banks, to make loans. The QM exception alone could force banks 
to deny loans to creditworthy customers. 

Likewise, provisions on municipal advisers is problematic in 
itself and would limit the important services the banks provide in 
municipalities. 

As regulatory burdens like these increase, banks like mine find 
it hard to meet the needs of our local communities. I am really wor- 
ried about the health of small banks. The average bank is $165 
million, the average community bank. Our profits of $550 million 
were decreased by 30 percent. I would imagine, likewise, theirs 
were decreased 40 to 50 percent. 

If this trend continues, they are also companies; they have share- 
holders. My fear is that shareholders look at the profitability of it 
and the future of it, and they tell them it is time to sell. And when 
a small town loses its community bank with its local ownership, 
that is a tragedy. 
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Thank you for the opportunity to testify, and I would be happy 
to answer any questions. 

[Prepared statement of Mr. Hamby follows:] 
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Chairman Issa, Ranking Member Cummings, and members of the Committee, my name is Jim 
Hamby. I am President and Chief Executive Officer of Vision Bank in Ada, Oklahoma. Vision 
Bank is a locally-owned bank that was chartered in Indian Territory in 1901, We are now a $550 
million bank with six bank branches in five communities and we employ 200 people. I am thankful 
for the opportunity to present my views on how regulatory' impediments are making it difficult for 
banks like mine to help the job creators in our local communities get our economy back on track. 

I appreciate the Committee taking the time to look at the important topic of how job creators 
like banks are buried by red tape. In our case, the cumulative impact of the last few years of new 
regulations threatens to undermine the community bank model. Banks certainly appreciate the 
importanee of regulations that are designed to protect the safety and soundness of our institutions 
and the interests of our customers. And we recognize that there will always be regulations that 
control our business. But the reaction to the financial crisis has layered regulation upon regulation, 
doing little to improve safety and soundness and, instead, handicapping our ability to serve our 
communities. 

Like many banks around the country, my bank is intensely focused on building and 
maintaining long-term relationships with our customers. We have to have this long-term view 
because we plan to be here for a very long time, and that requires us to provide the financial 
services that will keep our communities strong and growing. We cannot be successful without such 
a long-term philosophy and without treating our customers fairly. 

I am proud to say that Vision Bank is approaching 1 12 years of service in Oklahoma. Our 
success has always been closely linked to the success of the communities we serve, and we are very 
proud of our relationships with them. They are, after all, our friends and neighbors, 
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Vision Bank, like most community banks, is deeply involved in every aspect of its community. 
In each community we serve we have a student board of directors that gets detailed training on bank 
management and products. We sponsor the local university’s “Presidential Leadership Class” and 
teach a personal finance course in thirteen schools within our area. In addition, we spent and 
donated over $420,000 (8% of earnings) last year to assist local groups. This is what a community 
bank does. 

A bank’s presence is a symbol of hope, a vote of confidence in a town’s future. When a bank 
sets down roots, communities thrive. We strongly believe that our communities cannot reach their 
full potential without the local presence of a bank — a bank that understands the financial and credit 
needs of its citizens, businesses, and government. 

That is why it is particularly frustrating to me, and I’m sure to most other community bankers, 
that we end up being punished for the actions taken by others. We never made an exotic mortgage 
loan, changed our underwriting standards, or took excessive risks. We had nothing to do with the 
events that led to the financial crisis and are as much victims of the devastation as the rest of the 
economy. We are the survivors of the problems, yet we arc the ones that pay the price for the mess 
that others created. 

During the last decade, the regulatory burden for community banks has multiplied tenfold, with 
more than 50 new rules in the two years before Dodd-Frank. And with Dodd-Frank alone, there arc 
roughly 3,900 pages of proposed regulations and more than 3,600 pages of final regulations (as of 
April 13). It is frightening to consider that we are only a quarter of the way through the more than 
400 rules that must be promulgated under this new law. 

Community banks like mine pride themselves on being agile and quick to adapt to changing 
environments. Yet there is a tipping point beyond which even the most nimble community banks 
will find it impossible to compete. New laws or regulations might be manageable in isolation, but 
wave after wave, one on top of another, will undoubtedly overrun many community banks. 

The calculus is fairly simple; more regulation means more resources devoted to regulatory 
compliance, and the more resources we devote to regulatory compliance, the fewer resources we 
can dedicate to doing what banks do best — meeting the credit needs of our local communities. 

Every dollar spent on regulatory compliance means as many as ten few'er dollars available for 
creditworthy borrowers. Less credit in turn means businesses can’t grow and create new jobs. As a 
result, local economies suffer and the national economy suffers along with them. 
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Congress must be vigilant in overseeing regulatory actions that unnecessarily restrict loans 
to creditworthy borrowers. Holding oversight hearings like this one is critical to addressing the 
negative implications that flow from excessive regulatory red tape. 

In my testimony today. I’d like to make three key points: 


> Small Businesses Are Critical to Job Creation And Banks Are Essential Partners. 

Banks are the primary lender to small businesses. As such, the presence of banks in local 
communities throughout our nation is critical to meeting the unique needs of new and 
developing companies. We also are small businesses in our own right and we are major 
employers in our community. 

> The Cost Of Implementing New Regulations lEeighs Most Heavily On Community 
Banks. 

Community banks generally have more limited resources compared to their larger competitors. 
As the volume and magnitude of regulations increase, more of these resources are dedicated to 
compliance rather than making loans to consumers and small businesses. Even a small 
reduction in compliance costs could free up billions of dollars needed to help the economy 
grow. 

> Dodd-Frank Has Significantly Compounded the Problem of Regulatory Burden and 
May Drive Community Banks out of Lines of Business Altogether. 

The cumulative impact of rules emanating from Dodd-Frank may be too much for some banks 
to bear. New rules on mortgage tending and municipal advisors are particularly problematic 
and must be addressed. 

1 will discuss each of these in detail in the remainder of my testimony. 


I. Small Businesses are Critical to Job Creation and Banks are Essential 
Partners 

It is well-documented how crucial small businesses are to the national economy. Studies 
produced by the Small Business Administration demonstrate that small businesses account for over 
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half of all jobs in the U.S , and this share of total employment has been fairly stable over the past 
few decades. More importantly, small businesses account for as much as 65 percent of net new jobs 
created over the past 15 years and most new job growth during economic recoveries occurs at new 
and small firms. Small firms and start-ups promote innovation because they are more flexible and 
often more daring than larger businesses. 

Banks are the primary lender to small businesses and their presence in local communities 
throughout our nation is critical to meeting the unique needs of new and developing companies. It 
is why banks have financed more than 20 million small business loans. 

At my bank, wc have been helping our small business partners (businesses, farmers, ranchers, 
oil and gas companies, Indian tribes, doctors and hospitals) grow for over 100 years. We have had a 
great deal of success and have helped create thousands of Jobs and have improved the lives of 
everyone in our markets. I take great personal pride in this and I like being a community banker. 

The pace of business lending is affected by many things, the most important being the demand 
from borrowers. The state of the local economy - including business confidence, business failures, 
and unemployment - and pressure by regulators to conserve capital play important roles too. 
Bankers are asking more questions of their borrowers, and regulators are asking more questions of 
the banks they examine. This means that some projects may not qualify for funding. Banks do not 
turn down loan applications because they do not want to lend - lending is what banks do. In some 
cases, however, it doesn’t make sense for the borrower to take on more debt. 

Our still fragile economy and uncertain economic future makes borrowers less interested in 
adding new debt. Studies indicate that lack of sales remains the top concern for businesses. Without 
strong sales prospects, businesses won’t hire more workers, grow production, and invest in new 
products. 

At Vision Bank we've experienced a significant downturn in the demand for loans over the 
past couple of years. And while demand has increased somew^hat recently, we are still at a much 
slower pace than what we would consider healthy. 
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II. The Cost of Implementing New Regulations Weighs Most Heavily on 

Community Banks 

The burden of regulatory compliance is keenly felt by all banks. But smaller banks generally 
do not have as many resources as their larger brethren and endure greater difficulty in adapting to 
new regulations or to changes in existing regulations. Historically, the cost of regulatory 
compliance as a share of operating expenses is two-and-a-half times greater for small banks than for 
large banks. 

We are a $550 million bank and our compliance costs have increased by $1 .4 million in the last 
three years, which has resulted in a 29% decrease in earnings. This includes salaries, compliance 
training, legal and consulting services, compliance software and IT expenses, printing expenses and 
privacy mailing expenses, and various record-keeping requirements. And there are other costs that 
we simply cannot capture. We have several dedicated compliance officers just to handle all the 
legal and paperwork requirements. 

Considering that the median sized bank in this country has $166 million in assets and 38 
employees, it is not difficult to see how the burden of absorbing increasing compliance costs is 
magnified for smaller institutions. And it is not just in-house staffing requirements that must be 
considered, Banks must also factor in the high cost of attending conferences and seminars, the 
many subscriptions to legal and accounting services that arc necessary to ensure nothing is missed, 
upgrades to IT softw'are to monitor our activities, and the additional burden of proving that we have 
in fact complied with the new law. And unlike many of our larger competitors who have the means 
and resources to hire additional in-house lawyers, community banks like mine generally resort to 
paying outside counsel, which is often more expensive. On top of all this, the regulatory agencies 
want to see independent third-party confirmation, so besides internal audits, banks now have to 
have outside audits for compliance — a significant expense for smaller banks. 

Along with the real, hard-dollar costs are lost opportunity costs. Instead of being trained on 
how to expand markets or bring in new customers, employees are trained on how to comply with 
regulations. Money that would normally be diverted to making loans to consumers and small 
businesses is instead used to pay consultants, lawyers and auditors. And instead of investing capital 
in new products and services, banks are paying for changes to software to ensure compliance with 
new regulations. 
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Excessive regulation saps staff and resources that should go instead to meeting the needs of our 
customers. Even a small reduction in the cost of compliance would free up billions of dollars that 
could facilitate loans and other banking services, helping create jobs and grow the economy. 

One example relates to the outdated requirement that a physical placard be affixed to ATMs 
notifying customers of the possibility that they may be charged a fee for using the machine, even 
though any actual fees are fully disclosed on the screen before any transaction is completed. 
Requiring disclosure of fees, and giving consumers the ability to opt-out, is sound policy. But 
requiring both a physical placard and on-screen notice is a vestige from the days when such 
information was harder to present on the computer screen. Its main contribution today is to 
encourage frivolous lawsuits and force banks to spend valuable time and resources scurrying around 
to all their ATMs to make sure that fee notification stickers - which have no real value to today’s 
customers - haven’t been peeled off or removed by vandals. 

I am certain I speak for all of my colleagues when 1 say that 1 am grateful to the House of 
Representatives for passing legislation last week, H.R. 4367, that removes this unnecessary and 
duplicative requirement. Measures such as this can do much to help ease regulatory burdens. 

Another example relates to the requirement that a bank send annual privacy notices to 
customers even if the bank does not share nonpublic, personal information (beyond what is 
permitted by regulatory exception) and the bank has not changed this practice. The continued 
requirement that banks send such a notice to their customers every year is costly both in terms of 
money and man hours. Moreover, receipt of the annual notice irritates consumers and risks 
desensitizing them to other important communications from their bank. Eliminating the annual re- 
notification requirement when no changes to the notice have been made would provide real and 
immediate regulatory relief without impacting a customer’s rights or existing privacy protections. 
That is why I support H.R. 5817 and I urge this body to quickly move to pass this important 
legislation. 

III. Dodd-Frank has Significantly Compounded the Problem of Regulatory 

Burden and May Drive Banks out of Lines of Business Altogether 

As I noted earlier in my testimony, we are only a quarter of the way through the more than 400 
rules that must be promulgated under Dodd-Frank. The flood of regulations emanating from Dodd- 
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Frank is so large that bank regulators have been urging banks to add compliance officers to handle 
it. And despite claims that community banks like mine would be exempt from the new Consumer 
Financial Protection Bureau, we are not exempt. A/I banks — large and small - will be required to 
comply with the rules and regulations set by the CFPB. 

The CFPB, at its sole discretion, can join the prudential regulator during compliance exams. 

In addition, regulators will examine banks for compliance with the CFPB’s rules at least as 
aggressively as the CFPB would do independently. In faet, the FDIC has created a whole new 
division to implement the rules promulgated by the new CFPB, as well as its own prescriptive 
supervisory expectations for laws beyond FDIC’s rule-making powers. Thus, the new legislation 
will result in new compliance burdens for community banks and a new regulator looking over their 
shoulders. 

Given that the cost of compliance has a disproportionate impact on small banks as opposed to 
large banks, it is reasonable to expect this gap to widen even more as Dodd-Frank is fully 
implemented. 

The cumulative impact of hundreds of new or revised regulations may be a weight too great for 
many small banks to bear. Congress must be vigilant in its oversight of the efforts to implement the 
Dodd-Frank Act to ensure that rules are adopted only if they result in a benefit that clearly 
outweighs the burden. Some rules under Dodd-Frank, if done improperly, will literally drive banks 
out of lines of business. New rules on mortgage lending and on registration as municipal advisors 
are two particularly problematic provisions. 

One of the changes required in Dodd-Frank is that lenders must .show that borrowers meet an 
“ability to repay” test — which can be challenged in court for the entire life of the loan, raising the 
risk of litigation tremendously. Few would argue against the idea that borrowers should be able to 
demonstrate some ability to repay their loans. But the new law makes this matter much more 
complicated than it needs to be. Dodd-Frank also imposes broad risk retention requirements on 
most loans sold into the secondary market. These requirements have the potential to make it much 
more costly for banks to make loans and could have the unintended consequence of denying quality 
loans to creditworthy borrowers. 

Dodd-Frank does provide that banks can show they have met the ability to repay test by 
making loans that fall into a category known as a Qualified Mortgage or QM. The QM is intended 
to be a category of loans with certain low risk features made to borrowers shown to be creditworthy 
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and able to meet the payment terms. The CFPB is tasked with finalizing a rule setting forth exactly 
what will qualify as a QM, but a number of concerns have arisen with regard to the approach which 
the CFPB may take. If the QM category is made too narrow by excluding too many loan types or 
by requiring borrowers to meet too high a standard of creditworthiness, then credit will contract and 
potential borrowers will be denied credit for which they would otherwise qualify. 

How these exceptions are defined will dramatically impact the willingness and ability of banks 
to make mortgage loans, and of consumers’ ability to qualify for credit. The thought of quality 
institutions being forced from the mortgage market and of otherwise creditworthy borrowers being 
denied credit because of overly broad regulations is chilling - especially at a time when our housing 
economy has been severely battered and is just beginning to show signs of recovery. 

The provision on municipal advisors is also problematic and would limit services to 
municipalities by community banks. Banks offer public sector customers banking services and are 
regulated closely by several government agencies. It is generally believed that Dodd-Frank 
intended to establish a regulatory scheme for unregulated persons providing advice to municipalities 
with respect to municipal derivatives, guaranteed investment contracts, investment strategies or the 
issuance of municipal securities. The Securities and Exchange Commission has proposed a very 
broad definition of “investment strategies” that would cover traditional bank products and services 
such as deposit accounts, cash management products and loans to municipalities. This means that 
community banks W'ould have to register as municipal advisors and be subject to a whole new layer 
of regulation on bank products for no meaningful public purpose. 

Such regulation would be duplicative and costly. Consequently, community banks would not 
be able to offer banking seiv'ices to municipalities at a price that would be competitive and many 
may decide not to provide them at all. The likely result will be less innovation and diminished job 
creation and economic expansion. 

I urge Congress to oversee this implementation and ensure that the rule addresses unregulated 
parties and that neither Section 975 of Dodd-Frank nor its implementing regulation reaches through 
to traditional bank products and services. 
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Conclusion 

An individual regulation may not seem oppressive, but the cumulative impact of all the new 
rules plus the revisions of existing regulations is oppressive. This is particularly true for community 
banks that lack the resources necessary to address an ever-growing panoply of government red tape. 
What’s more, as regulatory burden increases, the ability of banks to meet the credit needs of their 
local communities diminishes. This leaves businesses - particularly small businesses - without the 
funding they need to create jobs and grow the economy. 

The regulatory burden from Dodd-Frank compounds the problem and must be addressed in 
order to give all banks a fighting chance to maintain long-term viability and meet the needs of local 
communities everywhere. Ultimately, it is the customers and community that suffer along with the 
fabric of our free market system. 
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Chairman ISSA. Thank you. 

Mr. Pirkle. 

STATEMENT OF J. BILLY PIRKLE 

Mr. Pirkle. Thank you, Chairman Issa and Ranking Member 
Cummings. I appreciate the opportunity to appear before this Com- 
mittee. My name is Billy Pirlde. I am the Senior Director of EHS, 
or Environmental Health and Safety, for Crop Production Services. 
We are an ag retailer. I am also the Chairman of the Ag Retail As- 
sociation. I am here to represent the ag retailer. The ag retailer is 
a small business with employees of around 5 to 15 in a rural agri- 
cultural area. 

ARA and ag retailers are concerned with regulatory actions by 
EPA. We believe that some of these cause unnecessary financial 
burden to our industry. I will give a specific incident that occurred 
to us and to some ag retailers as well. But at the same time I un- 
derstand the comments about being resistant to regulatory change. 
But I think our industry has shown that we love to participate, and 
actually applaud the efforts of EPA as we participated and sup- 
ported the pesticide container containment rule that was passed in 
2006. 

One of the things that we are actually experiencing some change 
in interpretation of the rule that is creating a burden is under 
EPCRA. In EPCRA, which was passed in 1986 and then clarified 
in 1987, EPA correctly articulated an interpretation of the intent 
of a fertilizer retail exemption. It says because the general public 
is familiar with the application of agricultural chemicals as part of 
common farm, nursery, livestock production activities and the re- 
tail sale of fertilizers, there is no community need for reporting of 
the presence of these products. 

In the reference that was placed there into the regulation under 
Section 311(e)(5), retailers are exempted from reporting require- 
ments for fertilizers only. Therefore, substances sold as fertilizers 
would not need to be reported. However, the agricultural chemicals 
such as pesticides would need to be reported. 

In the last few years, EPA has actually visited ag retailers and 
cited them for not reporting fertilizers. There were actions taken, 
fines and penalties paid, to resolve these issues, where the ag re- 
tailer felt like they did report their Tier 2s, they did report the 
products as directed by EPA, and they were in compliance with 
those. However, due to some guidance or reinterpretation by EPA, 
these ag retailers lost the exemption and it cost them monies. 

One of the things that is also occurring that EPA is actually 
under the SIC codes for the ag retailer, they typically fall under 
5191, which is a farm wholesale suppliers. Many EPA agencies are 
now recognizing or actually identifying or reclassifying ag retailers 
as manufacturers under the SIC code of 2875. If EPA continues to 
reclassify ag retailers as manufacturers, it does place additional 
regulatory burden upon the ag retailers in the amount of some- 
where around $30,000 per location, with an annual update burden 
of around $6,000. 

The second point I would like to highlight is the Clean Water Act 
pesticide permits. EPA has developed a general national pollution 
discharge elimination permit in response to 6th Circuit Appeals 
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Court’s decision in the National Cotton Council v. EPA. In this 
case, there actually was clarification direction given to ag retailers 
and farmers that they would need to get an NPDES permit to 
apply pesticides to waters of the States. 

These products would already have been permitted or a label ap- 
proved by EPA through EIERA, and we see this to be duplicate of 
effort and also probably differencing of opinion from the EIERA 
group and the clean water group. This difference of opinions or ac- 
tual approvals will cause confusion to the ag community and un- 
necessary burden as well. 

In summary, we applaud your efforts here to hear our testi- 
monies, and we ask you to continue to hold these regular oversight 
meetings, and we ask Congress to look into legislative action to 
prevent EPA to continually give guidance, rather than regulations, 
and we look forward to answering any questions you might have. 

[Prepared statement of Mr. Pirkle follows:] 
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Thank you. Chairman [ssa and Ranking Member Cummings. I appreciate the opportunity to 
appear before this Committee. My name is Billy Pirkle, and 1 am here to testify on behalf of the 
Agricultural Retailers Association (ARA), a trade association which represents America’s 
agricultural retailers and distributors of crop inputs, equipment and services, ARA members are 
scattered throughout all 50 states and range in size from small family-held businesses or farmer 
cooperatives to large companies with multiple outlets. 

1 am the Senior Director for Environmental, Health, and Safety for Crop Production Services 
(CPS). In this role 1 work with staff and management to give direction for the regulatory support 
and oversight of regulatory programs for the company’s retail operations. 

CPS is headquartered in Loveland, Colorado. The company was established in 1983, but 
predecessor companies began operating as early as 1 859. CPS continues to grow by being an 
innovative, full-service agriculture retailer with a vision. At CPS our mission statement is: 

"We are committed to being the leading provider of agricultural inputs in each of our markets. 
We will attract and retain outstanding employees by motivating and rewarding them for their 
accomplishments in providing exceptional service to our valued customers. " 

I would like to explain the important role that agricultural retailers play in feeding the nation and 
the rest of the world. Agricultural retailers provide farmers with crop input products like seed, 
fertilizer, crop protection products and equipment. Agricultural retailers also provide their 
farmer customers with crop consulting and custom application services. Agricultural retailers 
perform soil sampling so that the right kind and amount of fertilizer is applied in the right place; 
thus, preventing leaching. Also, agricultural retailers perform approximately 45 percent of crop 
pesticide application. Agricultural retailers are trained and certified to perform these activities. 

ARA is concerned with several regulatory actions by the U.S. Environmental Protection Agency 
(EPA) that we believe arc unnecessary, causing financial burden on the industry, and in several 
instances contrary to the agency’s statutory authority. 

Emergency Planning and Community Right-to-Know Act (EPCRA) Regional 
Interpretation of the Fertilizer Retail Exemption; 

Several years ago the U.S. Environmental Protection Agency’s (EPA) Region 4 office began 
issuing citations to agricultural retail facilities for failure to report under the Emergency Planning 
and Community Right-to-Know Act (EPCRA) when fertilizer was blended at the retail facility. 
How'ever, the EPCRA statute specifically exempts “fertilizer held for sale by a retailer to the 
ultimate consumer”. 

When EPA headquarters was asked to clarify the exemption, EPA sided with Region 4, saying 
that custom blending is manufacturing fertilizer, so the exemption does not apply. This 
exemption is longstanding in the industry. Nearly all agricultural retailers custom blend types of 
fertilizer at the retail site for farmer customers because farmers do not have equipment to blend 
in the field. Furthermore, blending fertilizer is a different process than manufacturing fertilizer. 
On October 15, 1987 in the Federal Register, EPA correctly articulated the following 
interpretation of Congressional intent regarding the fertilizer retail exemption: 
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Because the general public is familiar with the application of agricultural 
chemicals as part of common farm, nursery, or livestock production activities, and 
the retail sale of fertilizers, there is no community need for reporting of the 
presence of these chemicals. 

In other words, EPA concluded in 1987 that Congress’ intent was to exempt a retail facility from 
these provisions because the community was well aware of the retail sale and application of 
fertilizers, not because these fertilizers are present in small quantities or because of any activities 
performed on the fertilizers at the facility. 

On March 22, 2012, Senate Environment & Public Works Committee Ranking Member James 
Inhofe (R-OK) at a full committee hearing entitled, "Environmental Protection Agency Fiscal 
Year 2013 Budget Hearing” stated the following to EPA Administrator Lisa Jackson: 

“Rural America has been hit especially hard by EPA's regulatory overreach. Fourteen 
years ago, EPA tried to regulate propane dealers under the Emergency Planning and 
Community Right-to-K.now Act (EPCRA) even though they didn't meet the definition of 
the program. In response, I introduced legislation which was signed into law to stop it. 
Now, under the same program, you are trying to force the Ag Retailers to comply with 
the reporting requirement under Section 312 of EPCRA, even though the law currently 
exempts them. EPA is proposing that the simple mixing of fertilizers to meet customer’s 
specifications for their soil negates the current exemption that they have under EPCRA. 
Does EPA expect to require farmers to now go to Wal-Mart or Target for their fertilizer 
needs? Maybe EPA doesn't understand rural America but 1 do. If EPA continues down 
this road they will be imposing additional costs on hundreds of small businesses and 
farmers in rural America. 1 would ask that you rethink your approach. If you won't apply 
this exemption to the Ag Retailers, I will not hesitate to work with Chairman Lucas from 
Oklahoma to make sure the exemption is applied,” 

ARA strongly agrees with the statement made by Senator Inhofe and questions submitted to EPA 
Administrator Jackson. The consequences of letting this interpretation stand are increased costs 
of reporting fertilizer under EPCRA, the risk of regulatory enforcement on other retailers 
seemingly working under the exemption, and the additional consequences of defining an 
agricultural retailer as a “manufacturer”. This would change the regulatory requirements for 
retailers under other environmental laws. For example, it would pull retailers into the storm 
water runoff permitting requirements. Clean Air Act requirements, and Toxics Release Inventory 
reporting. If a retailer bundled all of these permits together with one engineering firm, a retailer 
could probably obtain a total EHS service for around $30,000 initial with a $6,000 annual update 
cost. 

Pesticide Spray Drift Guidance: 

It is ARA’s understanding that EPA plans to release pesticide spray drift guidance sometime in 
2012 in order to help standardize pesticide labels and to help regulators have clarity. In 
November 2009, EPA proposed new spray drift label guidance that used language like, “could 
cause harm” or “may cause adverse effects” as the standard for liability. However, the Federal 
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Insecticide, Fungicide and Rodenticide Act (FIFRA) has a science-based, risk-benefit standard of 
“no unreasonable adverse effects”. When EPA proposed to diverge from this standard to an 
essentially zero-tolerance spray drift standard, the agriculture industry quickly commented to 
EPA that this standard is unworkable and it is not in line with FIFRA and opens industry up to 
endless citizen suits. The proposed standard would also not encourage technology adoption or 
applicator training. Congress should see that EPA does not try to change the legal standard 
found in FIFRA through a guidance document. 

Clean Water Act Pesticide Permits: 

EPA developed a general National Pollutant Discharge Elimination System (NPDES) permit in 
response to the 6’*' Circuit Appeals Court decision in National Cotton Council v. EPA, which 
struck down an EPA rule that exempted certain pesticide applications from Clean Water Act 
(CWA) point source permitting. The court gave EPA and industry until October 201 1 to develop 
and adopt a NPDES permitting system for pesticide applications. Since this court imposed 
deadline, pesticide applicators are being required to obtain an NPDES CWA permit to conduct 
any aquatic applications. 

The issue is that pesticides are already thoroughly evaluated by EPA under FIFRA. The 
pesticide label, which includes use instructions for different crops, geographic regions and 
weather conditions, is approved by EPA, and the instructions are based on mountains of health 
and environmental data. Thus, this new NPDES permitting system will result in little to no 
environmental benefit but will cost the industry millions of dollars to comply with these new 
requirements and leave commercial applicators and their farmer customers vulnerable to citizen 
suits. Legislation has been introduced called “the Reducing Regulatory Burdens Acf’ (HR 872) 
that would explicitly exempt FIFRA-compliant pesticide applications from Clean Water Act 
(CWA) permitting requirements. HR 872 is supported by the agricultural industry, state 
departments of agriculture, mosquito control officials, and a wide range of other impacted 
industries. The House of Representatives passed HR 872 convincingly on March 3 1, 201 1 by a 
vote of 292 to 130. In the Senate, HR 872 easily passed out of the Committee on Agriculture and 
Forestry on June 21, 201 1 and has bi-partisan support of well over 60 Senators. However, it 
continues to be held up for consideration primarily by one Senator - Senate Environment & 

Public Works Committee Chairman Barbara Boxer (D-CA). ARA supports the Federal 
Agriculture Reform and Risk Management Act (FARRM) of 2012 (H.R. 6083) or 2012 Farm 
Bill sponsored by House Agriculture Committee Chairman Frank Lucas (R-OK) and Ranking 
Member Collin Peterson (D-MN). HR 6083, which was approved by the House Agriculture 
Committee on July 1 1, 2012 by a bi-partisan vole of 35 to 1 1, includes HR 872 and other key 
regulatory reform provisions. ARA believes it is imperative the U.S. House of Representatives 
take action on the 2012 Farm Bill prior to the upcoming August recess in order to allow enough 
time to complete negotiations with the Senate on a final conference agreement. 

Clean Water Act Jurisdictional Guidance 

In May 201 1, EPA put out for comment a draft guidance document to clarify the jurisdiction of 
the Clean Water Act by interpreting the term “waters of the US”. ARA is concerned that EPA is 
making large legal changes through a guidance document which has the lowest bar to getting 
approved. Also, the Guidance represents a significant rewrite of the current regulations, 
guidance and agency policy that governed jurisdictional determinations for the history of the 
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regulatory program. The Guidance expands the universe of waters that will be considered 
“traditional navigable waters” by including for the first time ever, all waters that support one- 
time recreational use. In addition, the Guidance gives new and expanded regulatory status to 
“interstate waters,” equating them with traditional navigable waters, and in addition, making it 
easier to find jurisdiction for adjacent wetlands, tributaries and other waters judged by a newly 
crafted significant nexus test. 

ARA is concerned that the Guidance has serious legal implications, and will open America’s 
custom applicators and farmers up to CWA citizen and third-party lawsuits through other 
policies like the NPDES permits for pesticide application and spray drift. ARA joined the 
Waters Advocacy Coalition (FB, TFl, CLA, Homebuilders and others are members) in 
submitting detailed comments on the legal implications and economic consequences of finalizing 
this guidance. In August 2011, EPA told ARA that they were still reviewing comments and 
trying to decide what to do next and may decide to put it out as a proposed rule so that it would 
have legal impact. However, in early 2012, EPA decided to send their guidance to OMB in form 
of final. The final guidance may be released sometime later this summer. House Transportation 
& Infrastructure Committee Chairman John Mica (R-FL) and Ranking Member Nick Rahal! (D- 
WV) have an introduced a bi-partisan companion bill (HR 4965) in the House to block EPA’s 
actions and re-assert Congress’ authority in this area. This guidance document is an attempt to 
expand the jurisdiction of the CWA without obtaining the necessary statutory changes or going 
through the required formal rulemaking process. 

Numeric Nutrient Criteria in Florida: 

Pursuant to a January 2009 Clean Water Act determination and a consent decree with Florida 
Wildlife Federation to settle a 2008 lawsuit, F,PA proposed numeric nutrient water quality 
standards for lakes and flowing waters in Florida in January 2010, and established final standards 
in November 2010. The model used to define impaired waters is scientifically flawed, and will 
result in 50 percent more impaired waters than would be defined as “impaired” if a biological 
component were added. EPA did not have the legal basis to set criteria for Florida. As a result 
of this rule, the Florida agriculture industry will be severely hurt in terms of jobs, monetary cost 
of compliance, and agricultural production. It is estimated that 44 states have some form of 
numeric nutrient criteria in development. EPA should not be able to enter states and force the 
state to adopt numeric nutrient criteria which are not scientifically based or attainable. 

ARA joined a federal lawsuit with other national and state agribusiness organizations to sue EPA 
in an effort to stop the agency from taking similar action in other states. In February 2012, a 
federal judge ruled that the EPA has the authority under the CWA to establish numeric nutrient 
criteria if a state fails to act and upheld the proposed lakes and streams criteria. The federal 
judge did strike the EPA’s proposed streams criteria due to inadequate modeling and stated that 
the agency failed to use sound-science. The state of Florida has submitted proposed numeric 
nutrient criteria, which is pending review at the EPA. The EPA is currently under a court order 
to propose additional federal NNC for coastal waters and South Florida canals by July 20. EPA 
has requested the court extend this deadline until early 2013 to allow the agency more time to 
review the state proposal. 
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Mississippi River Basin Watershed Numeric Nutrient Criteria Lawsuit: 

Environmental advocacy groups recently sued EPA in federal district court in Louisiana. The 
Gulf Restoration Network, Sierra Club, Natural Resources Defense Council, and others assert 
that EPA wrongly denied a July 2008 petition requesting the establishment of numeric nutrient 
water quality criteria and a nutrient TMDL for the Mississippi River Basin and northern Gulf of 
Mexico. The complaint asserts that EPA’s July 2011 denial of the petition constitutes an abuse of 
discretion under the U.S. Administrative Procedures Act. 

If EPA loses or settles this case, the result would likely be federal rulemakings establishing 
numeric water quality criteria for Total Nitrogen and Total Phosphorus throughout the 
Mississippi River Basin as well as EPA-promulgated nutrient TMDL(s) for the River and 
Northern Gulf of Mexico. The nutrient criteria and TMDLs stemming from a negative judicial 
ruling would be translated into nutrient water quality based effluent limitations in NPDES 
permits and TMDL load and waste load allocations. In other words, local governments, industry, 
and agriculture in the Mississippi River Basin states could have new limits placed on the 
amounts of nitrogen and phosphorus they discharge or allow to ninoff into the river system. 

The economic impact of numeric nutrient criteria and nutrient TMDLs on the Mississippi River 
Basin states would likely be enormous. By way of comparison, EPA’s recent numeric nutrient 
criteria rules for Florida freshwater systems are estimated to carry a Florida-wide implementation 
price tag of $298 million to $4.7 billion per year. Another study calculated that Florida sewer 
utility bills would have to increase $570 to $990 per year to fund the substantial capital projects 
required to achieve EPA’s nutrient water quality criteria. ARA and a coalition of national and 
state agricultural organizations have been granted the right to intervene in this case by the federal 
court. 

Chesapeake Bay TMDL’s- Nutrient and Sediment Pollution Diet: 

The agricultural community supports protecting and improving water quality in the Chesapeake 
Bay and its tributaries, however the final phosphorus, nitrogen and sediment total maximum 
daily loads (TMDLs) are clearly based on a flawed model that will cost the agriculture industry. 
Farmers have taken voluntary action throughout the Bay region to responsibly manage the 
nutrients from fertilizer and manure used to produce crops, and to prevent or minimize soil loss 
from farmland. Conservation and agronomic measures adopted by farmers in the Bay watershed 
have resulted in significant reductions in nutrient and sediment loss to the Bay over the past 25 
years. The agricultural community has more to do to fulfill its commitment to improving water 
quality in the Bay, and is eager to work with the Bay states, other stakeholders and the 
Environmental Protection Agency (EPA) to continue to improve its management of all nutrient 
sources. 

The agricultural sector is struggling to accept this TMDL, either substantively or as a matter of 
economics, and is questioning the wisdom of EPA’s insistence to move forward with these 
policies at this time. The agricultural community believes that the approach EPA is taking in the 
Bay TMDL is entirely wrong and counterproductive, for the following reasons: 
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• EPA has adopted thoroughly unachievable goals for water quality in the Bay region, 
given the population that lives there and the environmental impact of supporting and 
employing a growing number of residents. 

• EPA followed the setting of these impossibly high expectations by issuing poor and 
incomplete information about water quality in the Bay region and the real cost of 
achieving the goals it has set, 

• One of the reasons for this impossibly flawed information is that EPA is relying upon an 
untested and highly imperfect model of the Bay, including incomplete and incorrect 
information about agricultural practices in the region and their water quality performance. 
Despite these serious concerns, most of that model’s operations and assumptions are not 
reviewable by the public. 

• EPA is further undermining confidence in this effort by using means and measures that 
are absolutely contrary to the law. 

Clean Air Act: 

Dust regulation; 

Under the Clean Air Act, EPA periodically reviews National Ambient Air Quality Standards 
(NAAQS), EPA has traditionally regulated small particulate matter because it is known to cause 
health problems, like cigarette smoke. However, ARA remains concerned that EPA may still 
consider regulating course particulate matter (PM) or dust, at levels that would be impossible for 
some places like the West to achieve. There is no conclusive evidence that PM causes health 
problems. EPA Administrator .Tackson has told Congress that she will not move forward with 
changes to the dust standard. Rep. Kristi Noem (R-SD) introduced legislation (HR 1633) that 
would prevent EPA from offering changes to the standard for a year. HR 1633 passed the 
House on December 8, 201 1 and is pending in the U.S. Senate. If EPA is ever allowed to go 
forward with regulating PM at very low levels of occurrence, the agriculture industry will be 
severely limited in many parts of the U.S. 

Greenhouse Gas Regulation: 

ERA’S greenhouse gas “endangerment finding” has triggered the regulation of greenhouse gas 
emissions under the Clean Air Act. Since greenhouse gasses occur naturally and are necessary 
for life, it is clear that the Clean Air Act is an inappropriate vehicle for regulating greenhouse gas 
emission. EPA has issued a “Tailoring Rule” to help small emitters adjust and to shelter certain 
emitters from the requirements of the Clean Air Act. This proposal has been challenged in 
federal court. On June 26, 2012 the United States Court of Appeals for the District of Columbia 
affirmed the EPA’s findings and upheld the rule. ARA and other segments of the agricultural 
industry strongly disagree with the court’s ruling and continue to believe that the Clean Air Act 
is not an appropriate vehicle to regulate greenhouse gases. We believe the EPA proposal goes 
against Congressional Intent. Our industry is concerned with agricultural retailers’ suppliers’ 
costs of compliance that will be passed along to the retailer. Furthermore, retailers fear that their 
farm and ranch customers and their businesses will be disproportionately impacted through 
substantially higher electricity, feed, and fuel costs. In an industry that operates on very thin 
margins (approximately 2%), uncertainty can play a large part of a retailer’s economic failure or 
success. 
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Conclusion 

In summary, ARA asks Congress to continue to hold regular oversight hearings regarding federal 
agency regulatory and enforcement activities. ARA also asks Congress to take necessary 
legislative action to prevent the EPA from over-reaching its statutory authorities in the areas 
highlighted in our testimony here today. ARA and our members are strong stewards of the 
environment and continue to operate in an environmentally safe manner. We look forward to 
working with the Committee, Congress, and EPA to provide any needed statutory clarifications 
and improve these regulations. 
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Chairman ISSA. Thank you, and we will. 

Mr. Williams. 

STATEMENT OF HOWARD WILLIAMS 

Mr. Williams. Thank you, Chairman Issa, Ranking Member 
Cummings, staff, representatives. 

Nearly as the 20th century, cyanide used as a fumigant was as 
likely to kill the neighbors as it was the vermin, and in the secret 
history of lead we knew, our surgeon general knew, and the manu- 
facturers of the gasoline or additive knew, in 1922, that gasoline 
would leave behind particulates of lead which in small doses would 
affect human health. And, yet, the federal bureau studying that as- 
pect with interest chose to leave the word lead out and chose not 
to have any press releases because the word lead would cause ex- 
citement in the newspaper headlines. 

Ultimately, the word ethyl was used, and again, because leaving 
lead out would leave the public somewhat blind as to what was in 
the gasoline additive. At that time, national gasoline sales were 8 
billion gallons per year and the additive ethyl, if it gleaned 20 per- 
cent market share, would bring in approximately $40 million per 
year in net profit. Lead was outlawed as an additive here in 1986. 

As we leave 1922 and move forward 90 years, in an advancing 
society, we see the Chicago Tribune’s article, four-part series on 
flame retardants, and again we see scarey headlines and the need 
for regulation. My understanding from a news release yesterday is 
that the EPA is investigating those allegations. And as I repeat a 
comment that I made in my February testimony, a thriving free 
market economy self-regulates demand, supply, and price, but it 
does not uniformly or equitably regulate health, safety, or environ- 
mental responsibility. The invisible hand of the free market does 
not naturally yield to the good of the whole, but regulation is a nec- 
essary balance, and spirited debate such as this is its necessary 
counterbalance. 

Fred Knapp, in writing for The Hill, cites several independent 
survey findings showing that a weak economy is more rooted in 
customer demand and concerns over that economy, and that a 2011 
U.S. Chamber of Commerce survey showed that only 8 percent of 
the respondents said too much regulation was a cause. 

I manage a manufacturing division in central Pennsylvania. We 
make architectural building products. Our business, as all busi- 
nesses, are, of course, subject to regulations. But all of our invest- 
ment decisions, and our company dates back to 1948; we are pri- 
vately held, all of our decisions for investment are based on market 
research, solid market research, and it is on that that we make our 
decisions, not on whether some aspect of that work is regulated or 
not regulated. 

In this economy, we are blessed to have added jobs, in spite of 
the doubtful economy that we have been in. Since 2008, July of 
2008, we have added 94 jobs to our facility and we have invested 
in a startup that has now 29 other jobs, millions of dollars invested 
in that startup. 

Investments in workplace safety, trading commerce, and environ- 
mental aspects have resulted in our success within the market- 
place. Our customer demand is what raises our bar, much higher 
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than federal or State regulation may raise it, because we are sub- 
ject to the direction of the customer. 

In his 1961 farewell address, President Eisenhower said: Another 
factor in maintaining balance involves the element of time. As we 
peer into society’s future, we, you and I, and our government, must 
avoid the impulse to live only for today, plundering for our own 
ease and convenience the precious resources of tomorrow. We can- 
not mortgage the material assets of our grandchildren without ask- 
ing the loss also of their political and spiritual heritage. We want 
democracy to survive for all generations to come, not to become the 
insolvent phantom of tomorrow. 

Regulation is a necessary balance because the invisible hand of 
the free market does not naturally, or even willingly, yield to the 
good of the whole. Business growth and jobs creation will continue 
to be rooted in the basics of market demand. Business growth by 
deregulation has the potential to externalize costs that were other- 
wise covered at the point of origin. 

Business gains from deregulation will not likely be shared with 
the America of tomorrow, and we will have done what President 
Eisenhower warned us against; we will have mortgaged the mate- 
rial assets of our grandchildren because we chose to live for today, 
plundering for our own ease and convenience the precious re- 
sources of tomorrow. 

Thank you. 

[Prepared statement of Mr. Williams follows:] 
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Howard Williams' Testimony 
July 19, 2012 

"Continuing Oversight of Regulatory Impediments to Job Creation: Job 
creators Still Buried by Red Tape" 

Committee on Oversight and Government Reform 

Early in the 20**' Century cyanide used as a fumigant was as apt to kill the neighbors as 
it was the intended vermin.' 

In The Secret History of Lead, Jamie Lincoln Kitman writes that, "in December 1922 
the US Surgeon General, H.S. Gumming, wrote Pierre DuPont; "Inasmuch as it is 
understood that when empioyed in gasoline engines, this substance will add a finely 
divided and nondiffusibie form of lead to exhaust gasses, and furthermore, since lead 
poisoning in human beings is of the cumulative type resulting frequently from the daily 
intake of minute quantities, it seems pertinent to inquire whether there might not be a 
decided health hazard associated with the extensive use of lead tetraethyl in engines."'' 

A federal bureau studying the matter decided it would, "refrain from giving out the 
usual press and progress reports during the course of work, as newspapers are apt to 
give scare headlines and false impressions before we definitely know what the influence 
of the material will be." 

Ultimately, the report omitted the word, "Lead", using instead "Ethyl" because, "If it 
should happen to get some publicity accidently, it would not be so bad if the word 
"lead" were omitted as this term is apt to prejudice somewhat against its use.""' 

Gasoline sales at that time were around eight billion gallons per year. It was then 
estimated that if Ethyl Gas could corner just 20% of that market, it would yield a profit 
of $40 million per year.'' 

Lead was outlawed as an automotive gasoline additive in 1986. 

Leaving 1922, and moving ahead 90 years to the more current story in the Chicago 
Tribune's 4-part series on flame retardants, we see truly "scary headlines" and, again, 
the need for regulation. 

Repeating a comment from my February testimony on Regulatory Reform, "A thriving 
free market economy self-regulates demand, supply and price, but It does not 
uniformly, or equitably, regulate health, safety and environmental responsibility." 

The invisible hand of the free market does not naturally yield to the good of the whole. 

Regulation is its necessary balance, and spirited debate its necessary counter-balance. 
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Fred Knapp, Jr., in writing for The Hill, cites several independent survey findings 
pointing to a weak economy and low customer demand to be limiting business and jobs 
growth; noting a 2011 U.S. Chamber of Commerce poll asking what the top obstacle to 
hiring new employees was, only 8% said, "too much regulation". ''' 

I manage the Pennsylvania division of an American Owned business specializing in the 
manufacture of architectural building products. 

Our business, as all businesses are, is subject to regulation, but our investment 
decisions are made on the basis of market research and financial analysis. The cost of 
regulation has never been the deciding factor in these decisions. 

Our marketplace did not experience a double digit growth 2011 over 2010, but we did 
because we continued to invest in our people, our products and our environment. 

We did not lose jobs because of the economy or regulation. We created 94 new jobs at 
our site since July 2008 and an additional 29 at a new business start-up. 

Investments in workplace safety, trade and commerce, and environmental aspects have 
resulted in reduction in Workers Compensation rates, increased security at each of our 
3 sites, and the management and continuous improvement of our environmental 
aspects. 

Our work and investment in Sustainability resonates with our customers. It is within 
the great free market that, customer demand raises the bar on performance higher 
than federal or state regulation. 

In his 1961 farewell address. President Eisenhower said, "Another factor in maintaining 
balance Involves the element of time. As we peer into society's future, we - you and I, 
and our government - must avoid the impulse to live only for today, plundering for, for 
our own ease and convenience, the precious resources of tomorrow. We cannot 
mortgage the material assets of our grandchildren without asking the loss also of their 
political and spiritual heritage. We want democracy to survive for all generations to 
come, not to become the insolvent phantom of tomorrow."''" 

Regulation is a necessary balance because the invisible hand of the free market does 
not naturally, or even willingly, yield to the good of the whole. 

Business growth and jobs creation will continue to be rooted in the basics of market 
demand. 

Business growth by deregulation has the potential to externalize costs that were 
otherwise covered at the point of origin. 
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Business gains from deregulation will not likely be shared with the America of 
tomorrow, and we will have done what President Eisenhower warned us against. We 
will have, "mortgaged the material assets of our grandchildren", because we chose, "to 
live for today, plundering, for our own ease and convenience, the precious resources of 
tomorrow." 

Thank you. 


' The Poisoner's Handbook; Deborah B!um 

" The Nation, March 2000, The Secret History of Lead, Jamie Lincoln Kitman 
http://www,thenation.com/article/secret-history'lcad?pag£=fuiltt 
The Nation, March 2000, The Secret History of Lead, Jamie Lincoln Kitman; 
http://www. thenation. com/a rticle/secret-history-lead?page=full# 

The Nation, March 2000, The Secret History of Lead, Jamie Lincoln 
Kttmanhttp://www.thenation.com/article/secret-history-lead?page=fulj# 

'' Radford University, Charles F. Kettering and the 1921 Discovery of Tetraethyl Lead In the Context of Technological 
Alternatives, Bill Kovarik, Ph.D. http://www,radford.edu/wkovarik/papers/kettering.htmi 
http://thehill.com/blogs/congress-blog/economy-a-budget/207957-small-busines5-polls-reject-anti-regulation- 
rhetoric 

http://mcadams.posc.mu.edu/ike.htm 
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Chairman ISSA. Thank you. I am sure he wasn’t talking about a 
trillion dollar deficit. 

Mr. Russell. 


STATEMENT OF STEVE RUSSELL 

Mr. Russell. Chairman Issa, Ranking Member Cummings, and 
members of the Committee, good morning. My name is Steve Rus- 
sell. I am the Vice President of the Plastics Division at the Amer- 
ican Chemistry Council. ACC thanks you for the opportunity to 
participate in today’s hearing. 

ACC represents companies in the business of chemistry. Our 
members apply the science of chemistry to make innovative prod- 
ucts that make people’s lives healthier, better, and safer. The busi- 
ness of chemistry is a $760 billion enterprise and a key element of 
our Nation’s economy. Our industry is one of the Nation’s largest 
exporters, accounting for $0.10 out of every $1 of U.S. exports; and 
we are among the largest investors in research and development. 

In response to the Committee’s request for information, ACC 
pointed out five areas where regulatory burdens are impeding our 
Nation’s economy and hurting jobs in our industry. Those areas in- 
cluded chemical assessment processes and certain air regulations. 

I am here today to highlight another example: the General Serv- 
ices Administration’s decision to designate a single green building 
rating system, LEED, as the standard for federal agencies and de- 
partments. LEED is one of several private sector green building 
systems which are helping to drive reductions in the energy use in 
both public and private sectors. To be absolutely clear, ACC sup- 
ports this broad objective. We have supported laws and regulations 
to increase energy efficiency. We and several of our members are 
members of LEED. In fact, our own building here in Washington 
is LEED certified silver. 

Our concern is that the GSA has given its stamp of approval to 
only LEED, and LEED is currently being revised in a way that 
would jeopardize U.S. jobs and our industry’s competitiveness, not 
to mention building performance and efficiency. This matters to 
ACC, and it should matter to the Committee, because many of the 
construction materials that our industry manufactures are essen- 
tial the insulation, roofing, windows, and sealants that allow build- 
ings to achieve the kind of efficiency and savings critical to reduc- 
ing environmental impacts and ensuring a sustainable future. 

GSA’s selection of LEED is damaging for several reasons, but I 
would like to highlight three. 

First, by picking a single rating system, GSA effectively creates 
a monopoly for federal buildings. Building rating systems function 
as standards, and there are various standards available to the Fed- 
eral Government. When the entire Federal Government picks just 
one private standard, then competition, the engine that drives 
lower prices, greater efficiency, higher quality products, is removed. 
Once a standard captures the entire market, there is no competi- 
tion and no incentive to keep the price of implementing that stand- 
ard down. So, in the end, the taxpayer pays more. 

In this case, GSA continues to award a monopoly to LEED, and 
the Committee should urge GSA to, instead, construct perform- 
ance-based criteria for selecting green building rating systems, and 
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then accept any private standard that meets the designated per- 
formance criteria. 

Second, regulations and standards adopted by agencies should be 
data-driven and science-based. Federal agencies can’t avoid obliga- 
tions to make regulatory decisions based on science by simply 
adopting a private standard that is not based on science. Yet, this 
is unfortunately what GSA is doing. Recently proposed LEED up- 
dates are so weakly grounded in science that the system would give 
a credit for avoiding proven U.S. made products. These products in- 
clude energy-efficient foam insulation and cool vinyl roofing, such 
as the recently installed vinyl roof at the DOE headquarters. 

This credit would also restrict the ability of the Eederal Govern- 
ment to use shatter-resistant, polycarbonite glass, such as this ex- 
ample here, which is essential in protecting buildings such as 
courthouses, government institutions, and prisons from bullets. As 
you can see, a bullet has been shot into and remains impregnated 
in the unshattered glass. 

Because credits such as these are not adequately justified by 
science or data, GSA should not recommend LEED for federal 
buildings if these and similar credits remain. 

Einally, GSA is wrongly giving preference to building standards 
that could hurt the competitiveness of small American businesses. 
Eor example, under a proposed chemical avoidance credit in the 
current version, small U.S. manufacturers of building materials 
will have to certify that their materials comply with complex Euro- 
pean regulations so that the builders can obtain a credit, imposing 
additional costs for U.S. small manufacturers if they wish to com- 
pete. 

A different proposed credit requires materials to be screened 
against a cumbersome tool developed by an environmental NGO, 
which adds unnecessary costs not easily borne by small domestic 
manufacturers. Of course, if compliance with the European require- 
ment is a function of the LEED standard, U.S. manufacturers could 
decide that the compliance cost is too high and exit that market. 

ACC sincerely appreciates the Committee’s interest in working 
on regulations that hinder job and economic growth, and we urge 
you to ask GSA to recommend, instead, science-based, performance- 
based green building rating systems that reduce costs to businesses 
and save jobs. 

Thank you. Thank you to the Committee, and we look forward 
to answering your questions. 

[Prepared statement of Mr. Russell follows:] 
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Chairman Issa, Ranking Member Cummings, and Members of the Committee: 

Good morning. My name is Steve Russell, and I am Vice-President of the Plastics 
Division at the American Chemistry Council. ACC thanks you for the opportunity to 
participate in this hearing on regulatory burdens facing our economy that impede job and 
economic growth. 

ACC represents the leading companies in the business of chemistry. Our members apply 
the science of chemistry to make innovative products that make people's lives better, 
healthier and safer. ACC is committed to improved environmental, health and safety 
performance through Responsible Care®, and to common sense advocacy designed to 
address major public policy issues. The business of chemistry is a $760 billion enterprise 
and a key element of the nation's economy. Our industry is one of the nation’s largest 
exporters, accounting for 10 cents out of every dollar in U.S. exports, and we are among 
the largest investors in research and development. 

In response to the Committee’s request for information, ACC pointed out five areas 
where regulatory burdens are impeding our nation’s economy and costing jobs specific to 
just the chemical industry. Those areas included the chemical assessment process and 
onerous air regulations. 

I’m here today to highlight another example: the General Service Administration’s 
decision to designate a single green building rating system - LEED - as the standard for 
all federal agencies and departments. LEED is one of several private sector “green 
building” systems which are helping drive reductions in energy use in public and private 
sector buildings. To be clear, ACC supports this broad objective; our members have 
worked with the LEED developers, and we have supported laws and regulations to 
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increase energy efficiency. Unfortunately, GSA has given its stamp of approval only to 
LEED, and LEED is currently being revised in a way that could jeopardize U.S. jobs and 
our industry’s competitiveness, not to mention building performance and efficiency. This 
matters to ACC - and it should matter to the Committee — because many of the 
construction materials our industry manufacturers are essential to the insulation, roofing, 
windows and sealants that allow private-sector and federal government buildings to 
achieve the kind of energy efficiency and cost savings critical to reducing environmental 
impacts and ensuring a sustainable future. 

GSA’s selection of LEED is damaging for many reasons, but I will highlight three. 

First, by picking a single rating system GSA effectively creates a monopoly for federal 
buildings. Building rating systems function as standards, and the various standards 
produced by the private sector compete in an open marketplace. When the entire federal 
government picks just one private standard, competition - the engine that drives lower 
prices, greater efficiency, and higher quality products - is removed. Once a standard 
captures the entire market there is no competition, and no incentive to keep the price of 
implementing the standard down, so in the end the taxpayer pays more. 

In this case, GSA continues to award a monopoly to LEED. The Committee should urge 
GSA to construct performance-based criteria for selecting green building ratings systems, 
and then accept those private standards that meet the designated performance criteria. 

Second, regulations and standards adopted by agencies should be data-driven and 
science-based. Federal agencies cannot avoid obligations to make regulatory decisions 
based on science by adopting a private standard that is not based on science. Yet this is 
what GSA has done. Recently-proposed LEED updates are so poorly grounded in 
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science that the system gives “credits” for avoiding proven US-made products. These 
products include energy-efficient foam insulation; shatter-resistant polycarbonate glass 
(essential to federal courthouses and prisons) and cool vinyl roofing, such as the very 
roof recently installed on the DOE headquarters. Because credits such as these are not 
adequately justified by science or data, GSA should not use LEED for federal buildings if 
these credits remain. 

And third, GSA is wrongly giving preference to a building standard that could hurt the 
competitiveness of many small American businesses. For example, as the wood industry 
points out, LEED credits can be manipulated to encourage use of lumber shipped from 
overseas over domestic lumber. And, under a proposed chemical avoidance credit in the 
current LEED update, small U.S. manufacturers of building materials will have to 
“certify” that their materials comply with complex European regulations so that builders 
can obtain the credit - imposing additional costs for small U.S. manufacturers if they 
want to compete. 

A different proposed credit requires materials to be screened against a cumbersome tool 
developed by an environmental NGO which adds unnecessary costs not easily bom by 
small domestic manufacturers. Of course, if compliance with European requirements is a 
function of a LEED standard, U.S. manufacturers could always decide that the 
compliance cost is too high and exit that product market. Going forward, builders 
wanting LEED-compliant materials (even for federal buildings) could import the 
materials from Europe. In either case, GSA’s actions will have hindered U.S. business, 
and cost American workers their Jobs. 

ACC appreciates the Committee’s interest in limiting regulations that hinder job and 
economic growth. We urge you to ask GSA to recommend science-based, performance- 
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based green building ratings systems that reduce costs to businesses, and save American 
jobs. 

Thank you for the opportunity to testify before the Committee today; I am happy to 
answer any questions that you may have. 
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Chairman ISSA. Thank you. 

Mr. Rutenberg. 

STATEMENT OF BARRY RUTENBERG 

Mr. Rutenberg. Chairman Issa, Ranking Member Cummings, 
members of the Committee, thank you for the opportunity to tes- 
tify. My name is Barry Rutenberg, a home builder from Gaines- 
ville, Florida and NAHB’s 2012 chairman of the board. On behalf 
of the 140,000 members of the National Association of Home Build- 
ers, I want to thank you for holding this hearing on streamlining 
federal regulations. 

NAHB members have daily interaction with scores of federal reg- 
ulations and know firsthand how the regulatory process impacts 
small businesses. I want to highlight a few of those regulations 
now, but my written testimony contains much more detail on these 
and other burdensome regulations. I might add that recent studies 
show that the cost of regulations is 25 percent or more of the cost 
of a home. 

This year, regulators may make decisions that will determine the 
future shape of the secondary mortgage market. Dodd-Frank au- 
thorized significant changes to mortgage lending practices, includ- 
ing the ability to repay standards, which is part of what is called 
a qualified mortgage, as well as risk retention and qualified resi- 
dential mortgage provisions which will determine the future shape 
of the secondary mortgage market. 

NAHB supports regulatory changes aimed at more rational lend- 
ing practices, greater lender accountability, and improved borrower 
safeguards. It is critical that mortgage lending reforms are imple- 
mented in a manner that causes minimum disruption. A housing 
finance system that provides adequate and reliable credit to home- 
buyers at reasonable interest rates through all business conditions 
is critical to our Nation’s economic health. Overly restrictive rules 
will prevent willing, creditworthy borrowers from entering the 
housing market, even as owning a home remains an essential part 
of the American dream. 

Another key factor in housing’s current depressed state has been 
confusion over the issue of acquisition, development, and construc- 
tion lending. Our members are frequently caught in an argument 
between banks and regulators, who take turns pointing fingers at 
each other for the lack of lending to the construction sector. We 
seek answers as to whether the federal banking regulators are 
pressuring the banks or if institutions are overhauling and 
downsizing portfolios independent of regulator and examiner pres- 
sure. 

A significant source of frustration in the remodeling sector is 
EPA’s lead renovation, repair, and painting rule. Renovation work 
that disturbs more than 6 square feet in a pre-1978 home is re- 
quired to follow new safe lead work practices, supervised and per- 
formed by an EPA-certified renovator. These requirements do not 
apply if tests show an older home does not have lead paint present; 
however, currently available test kits have false positive rates as 
high as 78 percent. While EPA has indicated that it is committed 
to having more accurate kits, consumers are paying additional 
costs for unnecessary work practices. 
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EPA also removed an opt-out provision for households living in 
pre-1978 homes that do not have young children or pregnant 
women. EPA estimated removing the opt-out would increase costs 
to small businesses by $507 million. 

Legitimate small contractors will be forced to pass on these costs, 
increasing the likelihood that homeowners will turn to uncertified 
contractors who may not follow the rules. 

NAHB is also concerned about the Department of Justice’s inter- 
pretation of the Lacey Act, which seeks to prevent trade in pro- 
tected plants and animals. Under the Lacey Act, Congress sought 
to exempt honest business owners and, instead, provided the U.S. 
Government more targeted tools to go after intentional violators. 
The U.S. Department of Justice, however, has virtually eliminated 
this important defense for honest business owners through a broad 
misinterpretation of the law. By deeming Lacey violation wood and 
plant products contraband, innocent companies are left without 
legal standing to challenge the government taking in court. Cou- 
pled with the requirement that the U.S. Government enforcing an 
almost limitless set of foreign laws, builders, and ultimately con- 
sumers, are left at great risk. 

Therefore, NAHB supports Representative Cooper’s bill, H.R. 
3210, the Retailers and Entertainers Lacey Implementation and 
Enforcement Fairness Act, or RELIEF Act, which recognizes the 
need to hold harmless those who knowingly are found to be in pos- 
session of products that run afoul of the Lacey Act. NAHB is en- 
couraged that the targeted common sense reforms included in this 
legislation will address these concerns and we thank Majority 
Leader Cantor for including this legislation in his schedule. 

Again, we appreciate the opportunity to testify today and look 
forward to your questions. Thank you. 

[Prepared statement of Mr. Rutenberg follows:] 
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Chairman Issa, Ranking Member Cummings, members of the committee, thank you for the 
opportunity to testify this morning. 

My name is Barry Rutenberg and I serve as NAlIB’s Chairman of the Board and a home builder 
from Gainesville, Florida. 

On behalf of the over 140,000 members of the National Association of Home Builders (NAHB), 
I want to thank you for holding this hearing and for your continued interest in investigating 
federal rules and regulations that should be a part of Congress’ oversight efforts. NAHB 
represents members involved in a wide variety of activities, including the development and 
construction of single-family for-sale housing; the development, eonstruetion, ownership, and 
management of affordable and market-rate multifamily rental housing; and the development and 
construction of light commercial properties. We are affiliated with more than 800 state and local 
home builder associations throughout the eountry, and sinee the association’s inception in 1942, 
NAHB’s primary goal has been to ensure that housing is a national priority and that all 
Americans have access to safe, decent and affordable housing, whether they choose to buy or 
rent a home. 

It should not be overlooked that the home building industry has been hit hard by the impacts of 
the Great Recession, with the construction sector currently experiencing a 17% unemployment 
rate with nearly 1.5 million jobs lost in the residential construction sector, which includes single- 
family and multifamily construction, land development and remodeling. In normal economic 
times, housing constitutes approximately 17% to 18% of Gross Domestic Product and is an 
important source of job creation. 

As NAHB represents all aspects of the residential construction industry, our members have daily 
interaction with scores of federal regulations. Because of our experience, NAHB members have 
an acute understanding of how the federal government’s regulatory process impacts real-world 
small businesses. Given the regulatory environment we face as an industry and as small 
businesses, I would like to share with you our thoughts on some key regulations that should 
receive increased federal oversight. Housing serves as a great example of an industry that would 
benefit from smarter and more sensible regulation . 

Access to Financing/Dodd-Frank 

In response to the financial crisis. Congress passed the Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank”) that authorized significant changes to mortgage lending 
practices, including the ability-to-repay standard, which in defining the QM (qualified mortgage) 
will set the ground rules for mortgage financing, and the risk retention and QRM (qualified 
residential mortgage) provisions, which will determine the future shape of the secondary 
mortgage market. The ability-to-repay provisions set minimum standards for mortgages by 
requiring lenders to establish that consumers have a reasonable ability to repay at the time the 
mortgage is consummated, and state that certain high-quality, low-cost loans are presumed to 
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meet this standard. The risk retention measures mandate how much “skin in the game” mortgage 
securitizers must have and which mortgages are exempt from risk retention. 

NAHB supports regulatory changes aimed at more rational lending practices, greater lender 
accountability and improved borrower safeguards; however, it is critical that such mortgage 
lending reforms are implemented in a manner that causes minimum disruption to the mortgage 
lending process. New reforms should not limit consumer financing options or increase the cost, 
NAHB believes a housing finance system that provides adequate and reliable credit to home 
buyers at reasonable interest rates through all business conditions is critical our nation’s 
economic health. According to an NAHB Housing Market Index survey conducted in January 
2012, 69 percent of builders report that qualifying buyers for mortgages is a significant problem 
for them. 

The Consumer Financial Protection Bureau (CFPB) has the responsibility for issuance of the 
final QM rules and have announced that they will publish a final rule by the end of this year and 
prior to the January 2013 statutory deadline. CFPB must be able to balance competing 
viewpoints as consumers must have access to affordable credit and responsible lenders should be 
able to operate in an environment without excessive penalties and litigation. Overly restrictive 
rules will prevent willing, creditworthy borrowers from entering the housing market even as 
owning a home remains an essential part of the American dream. 

Another key factor in housing’s current depressed state has been continued confusion and 
roadblocks in the banking community over the issue of Acquisition, Development and 
Construction (AD&C) lending. The lack of lending has stymied recovery of our industry and 
scores of others. Our members have spent years caught in an ‘argument’ between banks and 
federal regulators who take turns pointing fingers at one another when we seek answers to the 
questions of who is to blame for the lack of lending to the construction sector. Our members 
have been run around a hamster wheel on the question of whether federal banking regulators are 
pressuring the banks not to lend, whether the local examiners are ‘acting rogue against the 
wishes of the DC chiefs’, or if institutions are overhauling and downsizing portfolios 
independent of regulator/examiner pressure. NAHB believes that Congress has the authority to 
get to the heart of the problem and to help us to jumpstart our industry and the national economy. 

Thus, to remedy this situation, NAHB supports H.R. 1755, the Home Construction Lending 
Regulatory Improvement Act of 2011, which has been introduced by Representatives Gary Miller 
(R-CA) and Brad Miller (D-NC). 

H.R. 1755 offers a solution to the regulatory obstacles to the credit needs of our industry. It 
directs the banking regulators to issue new guidance in three key areas that have resulted in the 
credit window being slammed shut on our industry. H.R. 1755 removes the barriers to lending 
while preserving the regulators’ ability to assure the safety and the soundness of the financial 
institutions they oversee. 
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The three key components of the bill direct bank regulators to 1 ) cease implementing a 1 00 
percent capital bank lending limit for AD&C loans as a “hard” limit, and utilize the 100 percent 
of capital criteria as it was intended; 2) use “as-completed” values when assessing the collateral 
of residential AD&C loans they intend to fund to completion and use “arms length transactions” 
standards when assessing new loans; and 3) abstain from compelling a lender to call or curtail 
AD&C loans where the home builder is making payments in accordance with the loan 
documents. 

EPA’s Lead Renovation. Repair and Painting Rule (RRPl 

With the new home construction market still at historic lows, the effort to find work in 
retrofitting and upgrading older housing (remodeling) has been attractive to many builders. 
Unfortunately, recent amendments and changes to the EPA’s Lead Renovation Repair and 
Painting rule (RRP) have further constrained small businesses in the homebuilding industry', 
particularly the remodeling industry that are making every effort to comply. 

The final rule, which took effect April 22, 2010, requires renovation work that disturbs more 
than six-square feet in a pre-1978 home to follow new lead-safe work practices supervised by an 
EPA-certified renovator and performed by an EPA-certified renovation firm. Poor development 
and implementation by EPA has resulted in considerable compliance costs and has hindered both 
job growth and energy efficiency upgrades. Moreover, NAHB remains concerned about the lack 
of availability of reliable lead testing kits. Current test kits can produce up to 60 percent false 
positives, meaning that in many cases, consumers are needlessly paying additional costs for work 
practices that are unnecessary. 

The first important change to the RRP was finalized on July 6, 2010, when EPA disallowed 
homeowners in pre-1978 homes that do not have young children or a pregnant woman from 
waiving a contractor’s compliance obligations, or “opt out” of the RRP, when undertaking 
renovation work. Not only does this change further restrict a consumer’s choice about critical 
renovation work in older homes, but it also dismantles everything EPA originally included its 
original 2008 RRP to ensure that it was not overly costly to small businesses. The EPA stated 
that the inclusion of the opt out provision decreased the number of homes subject to the RRP 
from 77.8 million down to 37.6 million.' Furthermore, EPA states that the removal of the opt 
out costs an additional $507 million for small businesses in the first year alone, ^ 

EPA’s removal of the opt out provision made it more difficult for small businesses to absorb the 
regulatory impact. According to the U.S. Census Bureau’s American Community Survey, 
approximately 38,317,131 owner-occupied housing units built before 1979 do not have a child 
under six living there, roughly 88.5% of all the housing stock in the U.S. built before 1979.^ 

With the removal of the opt out provision, those homeowners no longer have the option of 

^ U.S. EPA, Economic Analysis for the TSCA Lead, Renovation, Repair, and Painting Program Opt-Out and 
Recordkeeping Proposed Rule far Target Housing and Child-Occupied Facilities, ES-2. {October 2009). 

^ Economic Analysis for the 2009 Proposed Rule (page ES-4) 

^ U.S. Census Bureau, American Community Survey. 2007 Public Use Microdata Files. 
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foregoing the costs of compliance with RRP when hiring a professional remodeler to work on an 
older house. For the small contractors, these additional costs have to be passed onto the 
consumer which increases the chances a consumer will hire another, likely uncertified, contractor 
to do the work, or worse, do the work themselves and actually increase the likelihood of 
disturbing lead-based paint. The restoration of the opt out provision would allow households 
that do not have young children or pregnant women the chance to undertake professional 
renovation work - most frequently energy efficiency upgrades - without facing compliance costs 
for a regulation that legitimately does not apply to anyone in the household. 

In addition to incorporating the opt out to reduce the number of homes subject to RRP, the 2008 
RRP also relied on the predicted existence of a test kit that, at the time the rule was enacted, was 
not available. EPA expected the more accurate test kit to be commercially available by 
September 1, 2010, and explicitly rejected other options to reduce cost of the regulation because 
of the anticipated test kit.^ The new test kit (Phase II) was to supposed to replace the first version 
(Phase 1), which EPA acknowledges has a significantly high false-positive result rate. If 
contractors use the kits to test pre-1978 homes for lead before renovation work begins and results 
are negative, (meaning there is no presence of lead-based paint) then they can bypass RRP 
compliance. However, with an overly-sensitive test kit with false positive rates ranging from 
47‘’/o-78%, RRP requirements will be imposed onto renovations where there is no lead present at 
regulated levels. EPA said it was committed to having more accurate kits, thereby reducing the 
number of false positives and saving costs on RRP compliance. In fact, EPA’s cost calculations 
rely upon the availability of the Phase II kits beginning in September 2010. As of today. Phase II 
test kits are still not available and EPA has no estimate as to when they will be available. When 
EPA promulgated its final lead paint rule, it offered that if improved test kits were not 
commercially available, it would initiate a rulemaking to extend for one year the effective date of 
the rule. 

Although EPA is still allowing contractors to use Phase 1 test kits, the entire benefit of having 
better kits that would reduce the compliance costs for small businesses has been entirely 
overlooked. After months of informal pleas to EPA to adjust the RRP to account for the 
substantially higher compliance costs, NAHB formally petitioned EPA to undertake a 
rulemaking and develop a revised economic analysis. The EPA has never responded to NAHB’s 
petition or other requests about the test kits. With inaccurate and overly-sensitive test kits, and 
the removal of the opt out, there is little opportunity for relief for remodelers undertaking 
renovation w'ork in pre-1 978 homes. Given the unreliability of commcrically available lead 
testing kits, NAHB believes EPA should delay the rule’s effective date. 

EPA and the Army Corns of Engineers Clean Water Act “Guidance” 

NAHB remains concerned regarding a forthcoming Clean Water Act “Guidance” from the EPA 
and the Army Corps of Engineers. This guidance will significantly expand the scope of features, 
including ditches, mudflats, prairie potholes, considered subject to the Clean Water Act. The 


^ 73 Fed. Reg. 21712 (April 22, 2008). 
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agencies responsible for producing this Guidance, which was submitted to the Office of 
Management and Budget in February 2012, failed to conduct extensive cost-benefit analysis, 
meaningful small business regulatory impact analysis, and robust regulatory impact analysis. 

The Guidance will reverse recent Supreme Court decisions, such as the Rapanos case, and will 
ignore Congressional intent under the Clean Water Act for Congress is the only entity that may 
expand the scope of water subject to the Act. In practical terms, the Guidance will result in an 
increase in jurisdictional determinations which will result in an increased need for additional 
permitting requirements. NAHB is extremely eoncemed about the direction of this Guidance 
and encourages increased scrutiny of the Guidance. 

DOE Building Codes 

Further, our members have been particularly frustrated with efforts by DOE to push for 
significant increases in energy code requirements at recent model code development hearings, 
while simultaneously ignoring pleas from the regulated community on how to implement such 
requirements. Specifically, NAHB and DOE both supported an increase of 30% in minimum 
energy code compliance for the next edition of the energy code (lECC), but DOE refused to 
provide NAHB with any information on how it calculated that 30% increase. NAHB made the 
request both formally (through FOIA) and informally (directly to DOE staff) on numerous 
occasions. It is unrealistic to expect the regulated community to comply with an energy code 
mandate if the Agency in charge refuses to share how the mandate is to be achieved. 

Green Rating Systems for Federal Buildings 

The Energy Independence and Security Act of 2007 (EISA) authorized the Department of 
Energy (DOE) and the General Services Administration (GSA) to review green building rating 
systems every five years and determine if any should be adopted by the federal government. To 
comply with these requirements, an initial determination was made to use the US Green Building 
Council’s (USGBC) LEED rating system. This established a monopoly for FEED, giving the 
USGBC a significant advantage because of the influx of federal dollars. The federal government 
should not choose winners and losers in the marketplace. NAHB believes that agencies should 
be able to use any legitimate, consensus based standard. 

One major omission in the GSA/DOE review is consideration of residential construction. 
Although GSA’s portfolio is largely commercial, other agencies participate in residential 
construction. One option that should be considered is the ICC 700 National Green Building 
Standard (NGBS), the first and only American National Standards In.stitute (ANSI) approved 
residential green rating system. This standard has been independently evaluated and found to be 
comparable to LEED. In fact, a report from the Cincinnati Chapter of the American Institute of 
Architects found that both rating systems are essentially equivalent in rigor, but that the NGBS is 
more affordable and more user friendly. It is important to note that the NGBS is also a 
consensus based standard and has been certified as such by ANSI. The National Technology 
Transfer and Advancement Act of 1995 requires the federal government to recognize and 
incorporate existing consensus standards in policy initiatives. While many claim to be 
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consensus-based, without a formal, independent, third-party approval, it is hard to know if the 
process is truly consensus based. 

GSA and DOE are currently undergoing an updated review of green rating systems, NAHB 
would like these agencies to consider the National Green Building Standard as an option to meet 
the requirements of EISA. Furthermore, NAHB believes that no one system should have a 
monopoly on federal green buildings and all legitimate, consensus based standards should be 
options at the federal level. 

OSHA’s Fall Protection Standard 


In December 2010, OSHA changed its residential construction fall protection regulation, OSIIA 
rescinded its Interim Fall Protection Guidelines, which set out a temporary policy that allowed 
employers engaged in certain residential construction activities to use alternative procedures 
instead of conventional fall protection, such as guardrail systems, safety net systems, or personal 
fall arrest systems, for any work that is conducted 6 feet or more above lower levels. Returning 
to the original fall protection standard has proven to be challenging because OSHA has not 
provided specific guidance regarding how it will interpret the standard or how builders are 
expected to comply in determining when the use of conventional fall protection is considered 
infeasible or its use creates a greater hazard. Given these uncertainties, builders have little 
assurance that their actions will meet OSHA’s requirements and could be saddled with costly 
fines or citations even though they were making good faith efforts to comply. Wc believe 
OSHA’s fall protection regulation should be reviewed under Executive Order 13563, “Improving 
Regulation and Regulatory Review,” to help make it more effective and less burdensome for 
small businesses. 

Lacey Act 


Prompted by a growing concern about interstate profiteering in illegally taken wildlife, 
Representative John Lacey of Iowa introduced the Lacey Act in 1900, producing America’s first 
federal wildlife protection law. The original law intended to conserve and protect certain species of 
wildlife in the states. Through a series of amendments over the last century and most recently in 
2008, the current Lacey Act has expanded to criminalize trade in protected species of both plants, 
including wood products, and animals. Today, the Lacey Act generally makes it unlawful for any 
person to import, export, transport, sell, receive, acquire or purchase fish, wildlife, or plants taken, 
possessed, transported, or sold in violation of any federal, state, foreign, or Native American tribal 
law, treaty or regulation. 

NAHB supports the goals of the Lacey Act and the prevention of trade in illegally harvested 
plant and plant products. Unequivocally, we do not support illegal logging in any place at any 
time. 


NAHB supports H.R. 32 ! 0, the Retailers and Entertainers Lacey Implementation and 
Enforcement Fairness Act or “RELIEF Act”, legislation that recognizes the essential need to 



60 


Testimony of Barry Rutenberg 
Chairman, National Association of Home Builders 
July 19, 2012 
Page 8 

hold harmless those who, unknowingly and without any culpability, are found to be in possession 
of products that run afoul of the Lacey Act. 

Modern day civil forfeiture law, the Civil Asset Forfeiture Reform Act, was indeed contemplated 
by Congress as a part of the Lacey Act through the 2008 amendments. Recognizing the need to 
hold harmless those who exercised due care in the acquisition of wood and plant products. 
Congress sought to exempt honest business owners, and instead, provide the U.S. government 
more targeted tools to go after egregious, knowing violators. 

The U.S. Department of Justice, however, has virtually eliminated this important defense for 
honest business owners through a broad misinterpretation of the law. By deeming Lacey- 
violative wood and plant products “contraband”, innocent companies are left without legal 
standing to challenge a government taking in court. Coupled with a requirement that the U.S. 
government enforce an almost limitless set of foreign laws, builders, and ultimately consumers, 
are left at great risk. 

The entire supply chain dealing with imported wood products — including builders and 
consumers — are held personally liable to certify that the timber product did not come from plant 
material that was taken, transported, possessed or sold in violation of any foreign law. The way 
the law is currently structured leaves wide open the entire chain of custody of a timber product, 
including builders who have no way of knowing the origin of a particular piece of lumber, a 
component of a cabinet, closet door or crown molding, to the details of an enforcement action. 

Considering all of the components that may go into the construction of a house, it quickly 
becomes clear how daunting it would be to identify and track down the source for each 
component of that final product. The sheer number of different sources of wood that could be 
included in the finished home makes it nearly impossible for a builder or remodeler to know with 
certainty where and under what circumstances the individual components were sourced. 

Further, because our builders generally buy their products through U.S. suppliers or importers, 
and all products that enter the United States must pass through U.S. Customs, the products have 
already gone through the required foreign paperwork, documents and permits to allow them to 
enter the United States at the outset. For the U.S. government to later determine the products, or 
a component of a product, violate the Lacey Act after its entry into the United States is unfair 
and illogical. There is no reasonable expectation that the supply chain should know when or if a 
violation had occurred, much less the underlying laws that had been violated. 

Holding a remodelcr, for example, responsible for knowing, much less understanding, the laws 
of a particular country where his or her wood cabinet was sourced is simply irrational. 

With this in mind, it is of the utmo.st importance that honest business owners, including home 
builders, have the right to seek the return of goods acquired through the exercise of due care. 
Amending the Lacey Act to include reaffirmation of civil forfeiture law provides an important 
liability protection for the business community and ultimately the consumer. 
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Furthermore, U.S. trade laws give little consideration to the interests of consumers and 
downstream industries. This bias has limited the ability of American consumers to receive 
products and services of the highest quality at the lowest cost, and of U.S. businesses to provide 
jobs and increase production. It also encourages other countries to adopt similar protectionist 
policies that limit the choices of their citizens and opportunities for U.S. exporters. 

To preserve the integrity of the Lacey Act and help advance its policy objectives, NAHB also 
recommends that the law should be revised to be more focused and transparent about which 
foreign laws may give rise to a violation. By narrowing the scope of foreign laws covered by the 
Lacey Act, such as those laws that promote the protection or conservation of threatened or 
endangered plants or plant products, builders would be provided with greater certainty about the 
law, their obligations, and subsequently, be able to more accurately estimate and account for 
costs in building homes. 

We appreciate the opportunity to testify before the Mouse Oversight and Government Reform. 
We have highlighted several key items in the body of this testimony, but also for the sake of 
thorouglmess, we have attached additional examples of burdensome regulations impacting our 
industry. 
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Onerous Regulations for Home Building & Remodeling Industries 

July 2012 

Acquisition, Development and Construction (AD&C) Lending 

• Agencies . FDIC, Office of the Comptroller of Currency (OCC), Office of Thrift 
Supervision (OTS), Department of Treasury, Federal Reserve Bank 

• Background. NAFIB urges congressional oversight into federal bank regulator activity 
that without immediate action will be a major impediment to the housing recovery and an 
increasing threat to the ability of many small builders to survive the economic downturn. 
The home building industry continues to experience a significant adverse shift in terms 
and availability on land acquisition, land development and home construction (AD&C) 
loans, and builders with outstanding loans are facing mounting challenges. 

• Impact. Lenders are refusing to extend new AD&C credit or to modify outstanding 
AD&C loans in order to provide more time to complete projects and pay off loans. 
Lenders themselves often cite regulatory requirements or examiner pressure on banks 
to shrink their AD&C loan portfolios as reasons for their actions. While federal bank 
regulators maintain that they are not encouraging institutions to stop making loans or to 
indiscriminately liquidate outstanding loans, reports from NAHB members in a number of 
different geographies suggest that bank examiners in the field are adopting a 
significantly more aggressive posture. Moreover, some Institutions appear to be 
overhauling and downsizing portfolios independent of regulator/examiner pressure. 

• Impact on Home Building. As a result of this regulatory pressure, the home building 
industry is having extreme difficulty in obtaining credit for viable projects. Builders with 
outstanding construction and development loans are experiencing intense pressure as 
the result of requirements for significant additional equity, denials on loan extensions, 
and demands for immediate repayment. In short, the credit window seems to have been 
slammed shut for builders all over the country. 

Mortgage Lending Regulations 

• Agencies: The Consumer Financial Protection Bureau (CFPB) has the responsibility of 
issuing a final rule establishing standards for complying with the Dodd-Frank Act's 
ability-to-repay requirement, by defining a “qualified mortgage” (QM). Six federal 
agencies (the Office of the Comptroller of the Currency, Board of Governors of the 
Federal Reserve System, Federal Deposit Insurance Corporation, Federal Flousing 
Finance Agency, Securities and Exchange Commission and Department of Flousing and 
Urban Development) will likewise finalize another Dodd-Frank rule on the qualified 
residential mortgage (ORM) exemption, 

• Background: The Dodd-Frank Wall Street Reform and Consumer Protection Act 
authorized significant changes to mortgage lending practices. Two of the provisions that 
will have a major impact on the cost and availability of mortgage financing are the Ability 
to Repay standard and the Credit Risk Retention Rules. The Ability to Repay provisions 
set minimum standards for mortgages by requiring lenders to establish that consumers 
have a reasonable ability to repay at the time the mortgage is consummated, and state 
that certain high-quality, low-cost loans (defined as Qualified Mortgages) are presumed 
to meet this standard. The Credit Risk Retention provisions require securitizers to retain 
5% of the credit risk on loans packaged and sold as securities. An exemption was 
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allowed for “Qualified Residential Mortgages” (QRMs) which were not expiicitly defined 
by the Dodd-Frank Act. 

• Impact: NAHB has concerns about potential adverse impacts on the availability and 
cost of mortgage credit for both rulemakings. Of the two rules, the Ability to 
Repay/Qualified Mortgage (QM) rule will have the greater impact because it applies to all 
residential mortgages, while the QRM only relates to mortgages that are securitized. 

• Impact on Home Building: A narrowly defined QM would put many of today’s sound 
loans and creditworthy borrowers into the non-QM market, undermining prospects for a 
housing recovery. NAHB urges the CFPB to include a safe harbor in the definition of a 
QM that would provide some assurance to lenders that they will not be subject to 
increased litigation if they use sound underwriting criteria. While consumer advocacy 
groups are asking the CFPB to finalize a QM definition that provides a “rebuttable 
presumption of compliance” instead of a safe harbor, NAHB is concerned that without a 
safe harbor, banks would further restrict home lending because they would be fearful of 
the risks of litigation if consumers are unable to repay a mortgage. NAHB is concerned 
that the proposed QRM rule would likewise undermine a housing recovery by negatively 
impacting the cost and availability of mortgage financing, including underwriting 
standards for commercial real estate and multifamily loans. 

EPA Guidance Concerning Clean Water Act Geographic Jurisdiction 

• Agency . U.S. Environmental Protection Agency 

• Background. The Clean Water Act (CWA) provides EPA and Army Corps of Engineers 
with authority over “navigable waters,” which Congress defines as "the waters of the 
United States,” The U.S. Supreme Court has issued three main cases concerning the 
government's geographic jurisdiction under the Clean Water Act: 

1. United States V. Riverside Bayview Homes, Inc., 474 U. S, 121 (1985) 

2. Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers, 531 
U. S. 159 (2001), and 

3. Rapanos v. United States, 547 U.S. 715 (2006). 

4. Sacked v. Environmental Protection Agency (2012) 

In Rapanos, Chief Justice Roberts suggested that the government develop a regulation 
that establishes the scope of its authority. Subsequently, (December 2007 and June 
2008) the EPA and Army Corps of Engineers developed guidance (not a regulation) 
concerning the government’s jurisdiction. These guidance documents attempted to 
interpret all three of the Court's opinions. NAHB understands that EPA has drafted a 
new guidance document that focuses on CWA geographic jurisdiction and this third 
guidance document has been developed without input from the land development 
community. 

• Impact. In Rapanos, the plurality noted that “[t]he average applicant for an individual 
[CWA section 404] permit spends 788 days and $271,596 in completing the process, 
and the average applicant for a nationwide permit spends 313 days and $28,915 — not 
counting costs of mitigation or design changes," Furthermore, the Court recognized that 
each year over $1.7 billion is spent obtaining wetland permits. 

• Impact on Home Building . Currently, there is broad interpretation of the term “the 
waters of the United States” and broad regulations governing stormwater discharges. 
Subsequently, a large majority of home builders are required to obtain CWA discharge 
permits and many land developers must often obtain federal permission to use their 



64 


Testimony of Barry Rutenbcrg 
Chairman, National Association of Home Builders 
July 19, 2012 
Page 12 

private property. Therefore, increasing the number of federal permits required for a 
construction project would force even more home builders to deal with the federal 
permitting backlog and the high price of getting a permit. Such costs and time delays 
will affect the availability and affordability of new homes. 

Lead-Based Paint - Renovation. Repair and Painting Rule (RRP). Clearance Testing 

• Agency . U S. Environmental Protection Agency 

• Background. EPA finalized the RRP in 2008 requiring remodelers to be trained and 
certified, use lead-safe work practices, and keep records for remodeling and renovation 
work performed in pre-1978 homes. As part of a settlement agreement with interest 
groups. EPA agreed to amend the 2008 rule by eliminating the “opt-out” provision 
allowing homeowners with no children under six living in the home to waive the rule’s 
requirements, and doubled the amount of homes subject to the rule. Lastly, EPA’s 
original economic analysis relied heavily upon the availability of an improved pre- 
renovation test kit, supposed to be available in September 2010, but such kit does not 
exist and EPA has not agreed to adjust its corresponding economic analysis about the 
burden on businesses. 

• Impact. EPA estimated the 2008 RRP rule cost at $490.7 million in the first year and 
between $279.1-301.2 million in subsequent years once fully implemented with a fully 
qualifying test kit {identified and commercially available). EPA's removal of the opt-out 
provision and its failure to develop or identify a test kit has resulted in a regulation that 
will cost an estimated $826.7 million in the first year and between $722. 1-779.2 million 
in subsequent years. [The removal of the opt-out, according to EPA, adds $336 million in 
the first year of the regulation and $194-209 million in subsequent years once fuily 
implemented. The lack of a qualifying test kit alone is responsible for an added cost of 
$250-270 million per year ] 

• Impact on remodeling. The remodeling industry is impacted because the rule does not 
apply to home owners, who can undertake the work themselves without following the 
rule, thereby increasing the risks of creating a lead hazard and harming children, or 
choose uncertified “black market contractors" who do not comply with the rule’s 
requirements and avoid the additional costs, making uncertified work cheaper to 
consumers. This impairs the ability of professionally-trained and certified remodelers to 
undertake critical energy efficiency and upgrade work in older homes who must compete 
with DIY and non-compliant “contractors.” 

Lacey Act 

• Agencies. Animal and Plant Health Inspection Service, U.S. Customs and Border 
Protection, Federal Bureau of Investigation, U.S. Fish and Wildlife Service, U.S. Forest 
Service, National Oceanic and Atmospheric Administration, Office of the Inspector 
General, U.S. Coast Guard, U.S. Immigration and Customs Enforcement, U.S. 
Department of Justice 

• Background. Recognizing the need to hold harmless those who exercised due care in 
the acquisition of wood and plant products, Congress in 2008 sought to exempt honest 
business owners from overzealous government enforcement by including reference to 
the Civil Asset Forfeiture Reform Act in the 2008 Amendments to the Lacey Act. The 
U.S. Department of Justice, however, has virtually eliminated this important defense for 
honest business owners through a broad interpretation of the law. By deeming wood 
and plant products under Lacey "contraband”, innocent companies are left without legal 


65 


Testimony of Barry Rutenberg 
Chairman, National Association of Home Builders 
July 19,2012 
Page 13 

standing to challenge a government taking in court. The result is that the entire supply 
chain dealing with imported wood products — including builders and consumers — are 
held personally liable to certify that the timber product did not come from plant material 
that was taken, transported, possessed or sold in violation of any foreign law. The way 
the law is currently structured leaves wide open the entire chain of custody of a timber 
product, including builders who have no way of knowing the origin of a particular piece of 
lumber, a component of a cabinet, closet door or crown molding, to the details of an 
enforcement action. 

• Impact. The Animal and Plant Health Inspection Service is receiving an estimated 
40,000 importation documents each month, and they have calculated that it is costing 
the Federal Government and the regulated community of importers approximately $56 
million annually to comply with the declaration requirement. 

• Impact on Home Building. The ability to operate effectively in the home building 
industry and to price a home competitively depends on the degree to which the builder's 
overall costs are certain and predictable. Predictability is of paramount importance as it 
allows builders to accurately estimate and account for costs in building homes. Further, 
the more confidence a builder has in pre- and post-construction costs, the more cost- 
effective the home building process is, as well as the builder’s ability to pass those 
corresponding savings through to homeowners. This impact is of particular concern in 
the affordable housing sector where relatively small price increases can have an 
immediate impact on low to moderate income home buyers who are more susceptible to 
being priced out of the market. As the price of the home increases, those who are on 
the verge of qualifying for a new home purchase will no longer be able to afford to 
purchase a new home. A 2012 priced-out analysis done by NAHB illustrates the number 
of households priced out of the market for a median priced new home due to a $1 ,000 
price increase. Nationally, this price difference means that when a median new home 
price increases from $225,000 to $226,000, 232,447 households can no longer afford 
that home. 

EPA Regulation of Greenhouse Gas Emissions 

• Agency . U.S. Environmental Protection Agency 

• Background, On May 7, 2010, EPA issued its first regulation setting limits on 
greenhouse gas (GHG) emissions from cars (the "Auto Rule"), as part of a suite of 
regulations focused on curbing GHGs. Although the Auto Rule is for mobile sources 
(cars and trucks), EPA believes this regulation triggers requirements for any stationary 
sources of GHG. In an effort to temporarily exempt small stationary sources, EPA 
issued the GHG Tailoring Rule in June 2010; however, the Tailoring Rule still allows 
EPA to revise emissions' thresholds downward to include small stationary sources such 
as single family or multifamily projects over time. EPA proposes its first revision to the 
Tailoring Rule in March 2012. 

NAHB, along with a coalition of others, filed a legal challenge to EPA's interpretation and 
NAHB's policy opposes using existing environmental statutes to regulate GHGs. In 
February 2012, the Circuit Court for the District of Columbia heard oral arguments in the 
case but has not rendered a decision. Previously, the court denied a motion to stay the 
regulations. NAHB supported legislation (S. 3072), sponsored by Sen. Jay Rockefeller 
(D-VW), to set a two-year moratorium on EPA regulating stationary sources, preventing 
EPA from taking any action under the Clean Air Act with respect to stationary source 
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permitting or standards of performance relating to carbon dioxide or methane, but the 
legislation did not receive a vote in the 111“' Congress. 

• Impact. By regulating GHGs from mobile sources as a pollutant under the Clean Air 
Act, ERA believes it is essentially bound to regulate GHGs from stationary sources as 
well. This establishes the debate over whether or not GHGs are considered traditional 
“pollutants" for purposes of regulating stationary sources and, if so, it would be extremely 
challenging for the Agency to propose things like permitting, new source performance 
standards, and non-attainment areas for naturally-occurring and globally-constant gases 
like carbon dioxide, for example. 

• Impact on Home Building . ERA data shows that 515 new single family homes and 
6,400 new muitifamily dwellings would exceed the statutory 250 ton-per-year threshold 
triggering pre-construction permitting under the Clean Air Act for prevention of significant 
deterioration (RSD). If these new developments require federal permitting, it could 
thwart the delicate housing recovery that appears to have been started. 

Stormwater Regulations Revision to Address Discharges from Developed Sites 

• Agency: U.S. Environmental Rrotection Agency 

• Background, Under section 402(p) of the Clean Water Act, the Environmental 
Rrotection Agency regulates stormwater discharges from municipal separate storm 
sewer systems (publicly owned conveyances or systems of conveyances that discharge 
to waters of the U.S, and are designed or used for collecting or conveying storm water, 
are not combined sewers, and are not part of a publicly owned treatment works), 
stormwater discharges associated with industrial activity, and stormwater discharges 
from construction sites of one acre or larger. Under ERA’S regulations, these stormwater 
discharges are required to be covered by National Rollutant Discharge Elimination 
System (NRDES) permits. ERA has initiated a national rulemaking to establish more 
stringent requirements on stormwater discharges from new development and 
redevelopment and make other regulatory changes to municipal separate storm sewer 
systems. It is expected that these regulations will take into account the potential 
discharges from the site after construction is completed, which is an unprecedented level 
of regulation. 

• Impact. By developing a new stormwater rule, ERA could significantly increase the 
costs associated with stormwater management for new development and 
redevelopment. 

• Impact on Home Building. The homebuilding industry will have to implement long term 
stormwater flow controls and design sites to manage long term stormwater flow. The 
cost of homebuilding could rise as these new systems are implemented. The 
administrative burden on state and local government will also increase as they adopt 
and manage the implementation of these new policies. 

Proposed Rule for Coal Combustion Residuals (CCRI under RCRA 

• Agency . U.S. Environmental Protection Agency 

• Background : In June 2010, ERA proposed a rule to reverse longstanding “beneficial 
use” policy exempting electric utilities that generate vast quantities of coal combustion 
residuals (CCR) or coal ash from strict permitting and disposal requirements under the 
Resource Conservation and Recovery Act (RCRA). The “beneficial use” policy was 
authorized by Congress (Bevill amendment) and allows ERA to exempt specific waste 
streams from RCRA based on eight criteria. ERA recognized labeling CCR as a 
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“hazardous waste" under RCRA could halt the emerging “beneficial use" market for 
products containing CCR, such as drywall, concrete, soil conditioners, and road material 
aggregates and conducted two analyses on coal ash. These analyses concluded CCR 
and products containing CCR wastes did not pose a threat to human health or the 
environment, and ERA exempted CCR. As a result, CCR wastes are covered under 
Solid Waste Disposal Act (SWDA) and its disposal is enforced by States, not ERA. 

ERA'S current proposal reverses the two Bevill analyses and seeks to regulate “un- 
encapsulated" (utility wastes) CCR wastes under RCRA, but not CCR wastes that are 
“encapsulated” (construction materials); however, ERA does not clarify if it would 
regulate CCR wastes in disposed building materials (after demolition). While ERA 
recognizes using CCR waste in construction material (drywall and concrete) actually 
reduces GHG emissions between 12.5-25 million metric tons of CO 2 equivalent per year, 
the reversal on the “beneficial use” policy risks undermining ERA'S efforts to encourage 
the use of construction material containing CCR and creates confusion for the industry 
and consumers about whether or not construction materials containing CCR are 
considered “hazardous wastes" by ERA. 

• Impact. According to ERA, approximately 40% of all drywall contains CCR wastes and 
CCR wastes replaces 15% to 30% of cement binding agents used in the formation of 
concrete. Because various green building rating systems and standards (including the 
NGBS) give reference to products containing CCR, and award points for its use in 
programmatic benchmarks for green construction as a recyclable material, the impact of 
this regulation could be broad. 

• Impact on Home Building . NAHB members face regulatory uncertainty under ERA’S 
proposal over the long term RCRA status of CCR containing construction materials at 
demolition and disposal. Builders also face confusion and potential consumer liability 
risks arising from ERA’S position that drywall and concrete containing CCR wastes could 
be safe in residential use, but is considered a "hazardous waste" under RCRA if stored 
on an industrial site. 


Other Regulatory Concerns 


Federal Energy Efficiency Standard: National Energy Building Code 

• Agency . U.S. Department of Energy 

• Background For years, the home building industry has relied upon and participated in 
the development of consensus-based building and energy codes for new home 
construction. Most recently, this process has been managed by the International Code 
Council (ICC) and the American Society of Heating, Refrigerating and Air-Conditioning 
Engineers (ASHRAE). Over the past few years, efficiency advocates, environmentalists, 
and product manufacturers have used this process to dramatically increase minimum 
energy code requirements that are replaced before they can even be implemented, not 
knowing the impact in the environment or to affordability. Furthermore, interest groups 
have lobbied Congress to pass minimum federal energy code mandates and push 
States to adopt aggressive energy codes in order to receive federal incentive funding. 
Because the ever-increasing energy code requirements are disconnected from 
reasonable energy savings payback to consumers, and unnecessarily increase the cost 
of new, more energy-efficient homes, NAHB has opposed federal legislation, and has 
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argued against code proposals with ICC or ASHRAE, that set unreasonable energy 
efficiency minimums or that have cost increases that are not cost effective. Keep in mind 
that these requirements are the “minimum," permissible under the law - every single 
new home must comply. For every $1,000 increase in the price of a mid level new home 
(nationally), 232,447 buyers will no longer qualify for the mortgage. 

• Impact . Because the code development process is not a program with federal 
oversight, there is little recourse. Until recently. Congress had never considered 
usurping a State’s right to set its own building and energy codes. With renewed lobbying 
by interest groups, and a federal agency that supports the interest groups’ efforts, it has 
become more challenging to forestall the substantial increases. The federalization of the 
building energy code process will be critical as Congress continues to grapple with 
setting minimum efficiency standards. While dealing with the greatest downturn since 
the Great Depression new home construction has all but stopped. There have been 2 
code cycles sine the downturn began in 2008 and very few new homes built to evaluate 
if energy conservation measures work. Codes have been increased by use of computer 
models, conducted by engineers who may not be “on the ground” seeing how these 
measures are being implemented in real homes. The stringency for energy codes needs 
to be pulled back until the housing supply can demonstrate that the increases indeed 
work. Until housing recovers, no increases should take place and the DOE should 
maintain their authorized role as technical advisors. 

• Impact on Home Building . Significant increases in minimum energy code 
requirements can raise the costs of a new home from $3,000- $15,000, depending on 
the increase and area. This substantial price jump makes the newest, most energy- 
efficient homes harder to sell, or completely unaffordable, particularly for lower-to- 
moderate income families. These families that are the hardest hit by higher energy bills 
are thus relegated to the least-efficient, older housing. This is unfair and actually wastes 
energy. Energy efficiency has to be reasonable and affordable to the consumers that 
ultimately pay the costs for such requirements - i.e., future homebuyers and 
homeowners. 

Federal Sustainability and Transportation Initiatives 

• Agencies . U.S, Environmental Protection Agency, U.S. Dept, of Housing and Urban 
Development, U.S. Department of Transportation. 

• Background . Ongoing efforts by the Administration to promote an urban-centric, dense, 
and “green” development standard, called “sustainable communities,” have been 
increasing over the past two years. Combining housing, transportation and energy 
efficiency/green into one initiative under the term “sustainability" would be handled by a 
joint, intra-agency program to provide grants, funding, and other government support for 
housing and development projects meeting specific “sustainability" criteria. The 
Administration has promoted this approach as a way to both address climate change 
and to calculate the true "cost” of housing by including transportation using a proprietary 
model (“housing and transportation index” or “H&T index"). This calculation tool and 
methodology is not peer-reviewed and appears to be disconnected from market realities 
for both builders and oonsumers. Additionally, such government programs have proven 
to be heavily reliant upon LEED and other non-ANSI green rating systems without giving 
equal recognition for the ANSI-approved National Green Building Standard. 

• Impact . Because the Administration wants to promote the sustainability, It could easily 
become a criteria requirement for accessing a variety of federal funding and grant 
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opportunities for housing and development projects. This process largely exists outside 
of the legislature and is often voluntary. However, tunneling the government's limited 
resources for housing by forcing developers to use proprietary standards and calculation 
modules could prove to be unnecessarily costly, restrictive, and unaffordable for 
consumers in the long term, 

• Impact on Home Building. Although efforts and initiatives to promote sustainability 
have been largely voluntary until now, it could become mandatory in the future. If this 
federalization of land use and “sustainability” concept filters down and becomes the 
requirement for accessing all federal housing funds, it could create problems for builders 
using other green programs that are not proprietary (like the NGBS) and that may not 
use the H&T index, particularly in rural, non-urban areas, for which the H&T index model 
is unworkable and inappropriate. 
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Chairman ISSA. Thank you. 

I recognize myself for a round of questioning. 

If we could have the first slide. I just want to make some point 
to make this at least understood to be as bipartisan an effort as 
it is. 

[Slide.] 

Chairman IssA. The source is the Office of Management and 
Budget, Obama Administration. It says there is some evidence that 
domestic environmental regulation has led to some U.S. -based mul- 
tinationals to invest in other countries, especially in the domain of 
manufacturing. And it goes on. 

[Slide.] 

Chairman IssA. Next slide, also from the Office of Management 
and Budget says regulations can also impose significant cost on 
business, dampening economic competition and capital investment. 

[Slide.] 

Chairman IssA. The next slide says, again. Office of Management 
and Budget, Obama Administration, regulations can place undue 
burdens on companies, consumers, and workers, and may cause 
growth and overall productivity to slow. 

If I had more than five minutes, I would go on for another five- 
plus minutes with examples where this Administration has said re- 
peatedly that, in fact, regulations can cost jobs. But let me just I 
will look at the LEED certification example for a moment. I own 
a LEED certified silver building; it doesn’t have GSA in it, it has 
a tenant in it that invested several million dollars in redoing the 
building to meet that standard, and it is a wonderful building. But 
let me ask a couple of quick questions. 

The GSA doesn’t pay for TIs. My understanding is they want ev- 
erything included in the rent, including the utilities, isn’t that cor- 
rect? 

Mr. Russell. Yes, Congressman. 

Chairman IssA. So when the GSA puts a mandate on taking half 
a building, a quarter of a building, or an entire building, aren’t 
they in fact, in a sense, driving up the cost to the taxpayer of cap- 
ital improvements that may be for as few as, well, in the case of 
the census that was in my building for less than a year, they can 
in fact be in there for just one year, isn’t that true? 

Mr. Russell. That is correct. 

Chairman IsSA. So let’s go through this. The GSA only has one 
basic way they like to contract for leased facilities, which is they 
like to have an all-in strategy. They are telling you to upgrade the 
utilities, upgrade all of these items, when in fact there may be a 
partial tenant and only in there for a short period of time; there 
may be no cost benefit. But even if there was a cost benefit, isn’t 
it true that since they are not paying the utilities, they are in fact 
already encouraging the building owner to make the changes that 
are in their best interest to drive down the cost of those utilities? 

Mr. Russell. That is absolutely correct. 

Chairman IssA. So they are just not protecting the taxpayer, 
once again. 

Mr. Russell. Well, as many benefits as energy efficient, high 
performing buildings provide, the question of how the Eederal Gov- 
ernment goes about mandating the use of a particular system to 
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get there removes the competition, artificially inflating the cost of 
having that green building meet higher performance standards. 

Chairman IssA. I guess what we need is maybe a conference to 
bring all the GSA people together to discuss how they could do this 
better. I think they had one recently; I am not sure if they have 
another one planned right now. 

Mr. Connolly. Would the Chairman yield on that, Mr. Chair- 
man, for a friendly observation? 

Chairman IssA. Of course. 

Mr. Connolly. I would welcome such a suggestion, because 
there is another aspect of this, and that is GSA practices. When a 
long-term lease is expired, it exerts the right to stay, nonetheless, 
until it finds a new location, and that has enormous impact on the 
owner of a building in terms of financing costs because it is caught 
in limbo, and it can actually put a company out of business, de- 
pending on how many buildings they own. So some of the practices 
being deployed right now by GSA are, to me, very injurious to busi- 
ness interest. 

I thank the Chair for yielding. 

Chairman IsSA. Thank you. And the gentleman knows, because 
he has probably more GSA contracted space than probably any 
other member of Congress. 

Mr. Russell, I am going to stay on this subject and let others go 
to other subjects. When we look at GSA, both this Committee and 
other committees of jurisdiction, if GSA came in and said we would 
like you to meet LEED standards and other standards, we would 
like you to embrace these, but we want you to do it in a trans- 
parent, cost-effective way, I am assuming that your members would 
be thrilled to run an analysis of energy savings, cost, capital im- 
provements, and so on, so that it would be transparent as to 
whether, in that one-year lease, it made sense to upgrade or the 
best value for the taxpayer for a short or part of a building lease 
might be less, something that currently, I understand, is not in the 
bidding process. 

Mr. Russell. That is correct. Chairman. If I may. 

Chairman IssA. Of course. 

Mr. Russell. Our members manufacture the kinds of products 
that allow buildings to achieve their highest performance. Innova- 
tion is at the core of our industry, and the innovative potential of 
the chemistry industry to deliver the kinds of tools that we need 
to increasingly improve is at risk because of GSA’s continued selec- 
tion of only one system, rather than setting high bars and letting 
different systems meet that standard. We would, of course, be in 
favor of having GSA select performance-based criteria and then en- 
couraging competition on how to reach them, which would, in turn, 
increase transparency among the various systems and the various 
materials. 

Chairman IssA. Speaking of transparency, that piece of what we 
often call bulletproof glass that you held up, my understanding is 
that is what the President stands behind in order to be protected, 
something either identical or substantially similar. 

Mr. Russell. That is correct. 

Chairman IssA. Well, I am certainly hopeful that GSA under- 
stands that we all, when appropriate, want to have that kind of 
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protection, and if it doesn’t meet somebody’s environmental ques- 
tions, I would still save life savings comes in all forms. 

With that, I recognize the Ranking Member for his round of 
questions. 

Mr. Cummings. Thank you very much, Mr. Chairman. 

First of all, I want to thank all of you for being here, and I ap- 
preciate everything that you have said. 

Mr. Hamby, I understand what you are talking about. And with 
regard to the banks and our community banks, we see the results 
of regulations and I have seen it; I know exactly what you are talk- 
ing about. What we have to keep in mind, too, is I am sitting here 
and I am thinking about how important balance is in everything 
that we do. When everything gets out of balance, you have a prob- 
lem. And the sad part about it is, and I can’t think of a better word 
than some crooks did some very unfortunate things and got us into 
having to even come up with a Dodd-Frank. So I think probably 
what happened, in an effort to prevent it from happening again, we 
found ourselves in this situation. So I can appreciate everything 
you said. 

I can also appreciate what you said, Mr. Williams and Mr. 
Rutenberg, because as you were talking, Mr. Rutenberg, I could not 
help but feel a little bit emotional, because when you talk about 
lead paint, I think about all the children that I grew up with, many 
of whom inhaled lead paint and many of whom their development 
was retarded or arrested, and they never grew up to be what God 
meant for them to be. Some of them are sitting in prisons right 
now; some of them were, of course, put in special ed, never to es- 
cape and their lives were stolen from them, their futures were sto- 
len from them. And to be very frank with you, I mourn for them 
every day; and it is still going on. 

But, again, I go back to what I said to Mr. Hamby: it is a thing 
of balance and it is a thing of practicality, and the quotes that the 
Chairman just put up there, this Administration has recognized 
that there are problems and this Administration has done probably 
more than any other administration trying to address those issues. 
President Obama has had a balanced approach towards regula- 
tions; he focused on identifying regulations that are unnecessarily 
burdensome to business and even issued several Executive Orders 
directing agencies to modify or repeal any existing regulations that 
are unnecessarily burdensome. The President has also finalized 
several key regulations that are critical to curb dangerous business 
practices or reduce harmful pollutants and toxins in our environ- 
ment. The benefit of these rules far outweigh the costs and their 
implementation is critical to the health and safety of Americans. 

Yes, Mr. Rutenberg. I want you to be brief because I have some- 
thing else I want to say. 

Mr. Rutenberg. I will be brief. NAHB has policy on record in 
support of protection against lead. My spouse has spent 20-some- 
thing years in special education as a speech language pathologist. 
I understand it. Our problem is with the implementation and exe- 
cution. The rules were promulgated based upon the assumption 
that there would be a phase 2 test kit available in August of 2010; 
it is still not available. That is the one that is giving us false read- 
ings. 
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Mr. Cummings. Mr. Rutenberg, I want you to be clear. I am not 
going against you. I think that we have a test kit that is inac- 
curate. We need to deal with that. 

Mr. Rutenberg. Yes, sir. 

Mr. Cummings. And I am 100 percent with you on that. 

Mr. Rutenberg. And we are with you on that. 

Mr. Cummings. The problem is that, at the same time, though, 
I have kids that I want to protect, and I have folks who, again, 
may never grow up to do what they were intended to do when they 
came upon this earth. 

But let me just tell you another little thing. Another reason why, 
whenever we have these hearings, I always think about when I 
was a kid in high school. I worked at Bethlehem Steel during the 
summer. When you would go to Bethlehem Steel, Mr. Williams, if 
you had been there for about, when you were there, and I didn’t 
think of this because you were just having fun, you were making 
a few dollars, you were getting a check for the first time. I didn’t 
think about it then, but now I look back at it. When you were there 
for about 30 minutes, if you blew your nose, black or red mucous 
came out, in 30 minutes. There was no requirement that I know 
of, to have a mask over your face. I mean, this is just from walking 
around the grounds. 

And then I think about all the people who have died, who I know 
have died of lung cancer. Now, these guys were making a lot of 
money, but they died early. So I think when we talk about regula- 
tions, first of all, I want to make sure that we are fair to this Presi- 
dent; that he has done what he can to try to address this problem. 
As I said in my opening statement, it showed down the process of 
approving all these regulations and acknowledged that there is a 
problem. But at the same time I just want to point out that there 
is also this benefit to regulations. I think that is what you were 
trying to say, Mr. Williams. 

I had 50 million questions. My time has run out. But I just want- 
ed to say that. Thank you, Mr. Chairman. 

Mr. Walberg. [Presiding.] I thank the gentleman. 

I recognize myself for five minutes of questioning. 

Thank you to the panel for being here. So many questions could 
be asked, with so little time. 

Mr. Yarossi, EPA has issued a proposed rule to reclassify coal 
ash, as you have indicated, as a hazardous waste. How much will 
this reclassification increase cost for the transportation sector 
alone? 

Mr. Yarossi. ARTBA study has indicated it will cost $104 billion, 
about $5.4 billion a year over the next 20 years. Just to put that 
in context, the bill that was just passed reduced funding for high- 
ways by $2 billion a year from what it was at the 2009 levels. If 
you add that on to it, then we have a significant reduction in our 
ability to improve our transportation systems. 

Mr. Walberg. To build roads. 

Mr. Yarossi. Yes. 

Mr. Walberg. How does the transportation sector use coal ash? 
Describe it for us. 

Mr. Yarossi. It is used in many ways, but primarily coal ash is 
used as a material in cement. 
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Mr. Walberg. Does it perform any specific function as a specific 
material that is used? Does it replace something else? 

Mr. Yarossi. Oh, yes, sure. Absolutely. The EPA, and I am going 
to look at my statistics here, estimated that using coal ash at the 
levels we are using now results in annual greenhouse gas reduc- 
tions in concrete between 12.5 and 25 million tons. But it is actu- 
ally helping in the reduction of greenhouse gases. It also helps 
make concrete more durable and stronger, so we get a longer life 
out of our product. 

Mr. Walberg. And it is a waste product that is being used in 
a very useful, important function. 

Mr. Yarossi. Yes. 

Mr. Walberg. And the cost factor savings as well. How will the 
transportation sector deal with increased costs if this proposed rule 
goes through? 

Mr. Yarossi. That again is going to fall back onto the owners, 
and that would be varied widely, but I would have to imagine there 
will be less projects out there. The cost of building anything will 
go up and the amount of money, until we see some new revenue 
coming into the transportation system, the answer, I think, is easy: 
there will be less projects going on. 

Mr. Walberg. So less jobs? 

Mr. Yarossi. Less jobs. 

Mr. Walberg. Less economic opportunity and future as well. 

Mr. Yarossi. Right. 

Mr. Walberg. The rule, as I understand it, will not only increase 
our utility costs, utility costs as a result of disposing of this byprod- 
uct of coal, but it has an adverse impact, as well, on commercial 
value of coal ash. Mr. Yarossi and Mr. Rutenberg, if I could ask you 
how much coal ash do your industries use? 

Mr. Yarossi. I don’t have that figure with me. 

Mr. Walberg. A lot of it? 

Mr. Yarossi. A lot. Oh, yes I do. In 2008 I have a figure. Again, 
I am going back to my facts here, 12. 5 million tons of coal ash was 
used in the production of concrete. 

Mr. Walberg. Okay. A significant amount. 

Mr. Yarossi. A lot. 

Mr. Walberg. That would have to be disposed of some other 
way. 

Mr. Yarossi. Exactly. Yes, sir. 

Mr. Walberg. Mr. Rutenberg. 

Mr. Rutenberg. I do not have the number, but I will tell you 
that it is used extensively and that it varies by region and by spe- 
cific Ready Mix plant and how they do their concrete mix. So it 
varies, but we use a lot of it. 

Mr. Walberg. On drywall, for instance, how would the construc- 
tion continue for that, maintain construction? How would the cost 
be affected without coal ash? 

Mr. Rutenberg. We are using the byproducts from scrubbers on 
coal plants to be, we call it synthetics drywall. That is my personal 
way, it may not be accurate; and it takes the place of mined gyp- 
sum. So it has a double benefit: we no longer have to mine as 
much, we have a byproduct that we don’t have to dispose of it, and 
in some plants they will have cogeneration that will actually locate 
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the drywall plant with the coal power plant so they can use the 
steam as a byproduct to run the drywall plant. 

Mr. Walberg. Let me ask a further question on coal ash. Mr. 
Yarossi, can you talk about how EPA studied the issue of whether 
coal ash should be regulated as a hazardous waste in the past and 
the conclusion that they reached? 

Mr. Yarossi. I do know that on four separate occasions EPA has 
studied coal ash and determined that it didn’t warrant regulation 
as a hazardous waste: 1988, 1993, 1999 

Mr. Walberg. That it didn’t warrant regulation as hazardous 
waste? 

Mr. Yarossi. It did not warrant regulation as a hazardous waste. 

Mr. Walberg. Has anything changed to merit the EPA’s change? 

Mr. Yarossi. To my knowledge, there is no change in any sci- 
entific information that would warrant change. 

Mr. Walberg. Thank you. My time has expired. 

I recognize Mr. Kucinich. 

Oh, excuse me, Mr. Tierney. 

Mr. Tierney. Thank you, Mr. Chairman. 

Thank all of you for your testimony. 

You know, I don’t object to having a hearing on any one of these 
areas here; I think we all understand that there is a tension, nat- 
ural tension between a consumer and a producer, between a person 
working in the job and the boss and all of that, around safety con- 
cerns or whatever. So we ought to have these hearings to make 
sure whatever rules are out there are fair, they are being enforced 
fairly, they make sense. So any one of these subjects would be a 
pretty good hearing in and of themselves. 

What I sort of do object to, Mr. Chairman, is that we have a 
spray of six people in six different industries. Everybody gets about 
five minutes to sort of delve down a little bit and you don’t get any 
counter-arguments because we have about a five to one ratio here 
perspective. What I think it would be healthier, to take any one of 
these subjects and bring on a much more even balance of people 
so we get the full array of opinion here and perspective, and see 
whether or not there is something wrong with a given rule on that. 

I don’t think anybody here thinks that we should have unfair, I 
was in business for over 20 years and represented a lot of busi- 
nesses, spent a lot of my life arguing about rules and regulations 
on that. Yet, I think there should be rules and regulations, and I 
would bet that everybody on this panel thinks that there ought to 
be some standards. Three national business organizations took a 
poll recently. The top problem with the economy right now, in their 
perspective, anyway, isn’t rules and regulations; those are things 
that constantly aggravate people and they have to deal with it. But 
their problem is a lack of demand. If I go out in my community and 
say what is wrong, they will say, I don’t have any customers. Peo- 
ple are out of work; they don’t have the money to spend; they don’t 
have any customers. 

Seventy-eight percent of small business people think that govern- 
ment standards are important to level the playing field between 
their business and big business. Eighty-six percent they are a nec- 
essary part of a modern economy. Eighty-four percent say they sup- 
port food safety standards. You talk to any group of people out in 
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my neighborhood, you talk to mothers and fathers around the play- 
ground and everything like that, they are worried about the kind 
of food that is being imported and not checked. They are worried 
about toys coming in and not being checked. Those are legitimate 
standards on that. They are worried about clean air and clean 
water. 

I grew up in Salem. We used to have the North River run right 
down the center of Salem. It was purple and blue and green and 
noxious. We lived over half a mile away. We couldn’t sit on our 
deck. I think it was a good idea to get some standards to clean that 
up. Now Salem is a vibrant community and you don’t smell any of 
that stuff going down. People are boating and enjoying the water. 

So the issue, I think, here is not that we shouldn’t have hearings 
on that to make sure the rules and regulations are effective; it is 
this notion of putting it under an umbrella that regulations are 
killing our economy, they are killing our job creators. That is total 
nonsense and I don’t think there is an iota of evidence that we 
have either heard today or that exists out there for this larger no- 
tion. We have sat in here, in this Congress, on that theory and 
talked about mercury emissions from power plants as somehow 
being job killers. 

We are talking about a 1990 bipartisan amendment to legislation 
of the Clean Air Act. The bipartisan legislation ordered the EPA 
to set standards. Seventeen States adopted it on their own. There 
are 772 million pounds of airborne toxics out there. I would think 
that none of these witnesses want to be sucking it in at 2.5 pounds 
per person on that basis. Twenty years it took for the EPA to get 
to dealing with that issue, and even when it gets passed, it hasn’t 
passed yet, it is going to take four more years for people to get 
ready to implement it. Thirty-one thousand construction jobs will 
be created, 9,000 continuing jobs in the utility industry. Yet we are 
arguing, benefits are 25 times the costs of that in terms of health 
and 160,000 lives will be saved. What are we arguing about in 
terms of that? We have hearings on that instead of the things that 
these gentlemen bring to the table. 

We limit toxic emissions from a variety of cement on that, as if 
the cement thing is going to pack up and go to China if it doesn’t 
get its way on this basis. But those are chemical compounds that 
do contribute to smog and pollution, and for every $1 we put in on 
enforcing that rule to clean those up, we get about $19 back in a 
public health benefit. 

We are talking about the import of illegally harvested endan- 
gered wood for guitars. This is what we spend our time on, not on 
the building industry, which has some serious concerns on that; not 
whether LEED is the good example or whether we have other 
standards that should be brought in and why; not on the banking 
industry, what is happening about community banks versus people 
on Wall Street that basically brought this Country and almost the 
international community to their knees. That is not what we are 
talking about. We are talking about guitars, which, incidentally, 
made $1 billion under this so-called onerous restriction of not let- 
ting them bring in illegal, imported wood. 

We had a hearing here on invasive foreign snakes. Now, there 
is something really slowing down the community. The evidence was 
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one person in Utah who said in 2010 he had to lay off four of his 
seven employees. In 2008, rather. Of course, 2008 was the height 
of the recession, and the rule he was complaining about didn’t get 
put in until 2010. But this we had a hearing on. 

So it is not the fact that we shouldn’t have these hearings; this 
is what this Committee should be doing, and all of these are legiti- 
mate concerns. We can come down on one side or the other, but we 
ought to have a full hearing on those that we think are important 
enough to impact the economy so that it takes Congress’s attention; 
not the nit-picking stuff that are left to la\^ers and experts that 
are going to go in front of the rules agencies and argue whether 
or not it should be amended or changed one way or another, but 
the ones that make substantial public policy that really do make 
a difference, and then have a full hearing on all of that, with 
enough perspective in there that we can all get a reasonable deci- 
sion made as to what is good and what is bad. 

Really, I think the problem with the Majority here is when they 
acknowledge that that is not really the problem, that the problem 
is a lack of demand and a lack of customers, then they are going 
to have to put some attention on the American Jobs Act and get 
people back to work in excess of 1.9 million people back to work 
in a very short, relative order on that, and that is their problem. 
So they have to look for something else to rail about and have to 
entitle hearings like this with a broad notion that it is job killers 
and job creators, and that stuff. Let’s do our job. Let’s have a hear- 
ing on each of these things that are important in their own respec- 
tive and are industries that maybe do impact the economy, not 
bring in a show of six people, give them barely any time to make 
their case or have anybody to rebut it so that they can get deep 
into the weeds, and we can do our job in that way. 

With that, I yield back. 

Mr. Walberg. I thank the gentleman. His time has expired. A 
good history lesson, but we will have opportunities for plenty of 
hearings, I am sure, and building the economy. 

I now recognize the gentleman from Oklahoma, Mr. Lankford. 

Mr. Lankford. Thank you, Mr. Chairman. 

This conversation about red tape is really a big deal. I don’t 
think anyone on this dais or on this panel would disagree that 
there is an appropriate role for the Federal Government and for 
State and local governments in setting boundaries and regulations, 
but there has been a shift, it seems. The increased use of guidance 
documents, rather than actually doing formal rulemaking so that 
a guidance hangs out there and doesn’t go through all the comment 
period to make changes; the major rules are now supplemented 
there, and we have more major rules with $100 million affect on 
the Country than we have had before. The congressional intent is 
not being able to be evaluated; that is why bills like UMRA that 
this Committee dealt with last year, the LJnfunded Mandate Re- 
form Act, is such a big deal. 

Let me get a chance to bounce off a few questions off a few of 
you in the time that I have here. 

Mr. Hamby, I want to ask you a little bit about Dodd-Frank. 
There was a lot of conversation about Dodd-Frank, it doesn’t apply 
to community banks, that this applies to the big banks. So when 
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Dodd-Frank comes down, does it have any effect on you as a com- 
munity bank? 

Mr. Hamby. Oh, it absolutely does. We were just talking about 
the qualified mortgage that the gentleman, Mr. Rutenberg, was 
talking about. That is going to be dramatic for us. If this is not 
monitored and this part of the bill is not watched very closely, we 
could come out with a dinosaur, basically, that we can’t manage. 
It can be extremely complex; it can take us out of the business. I 
understand why it was written; I understand why it was designed. 
It is all with good intentions. But when you go down and you look 
at the small community, where the average mortgage is $30,000 to 
$50,000, the cost is the same to make that mortgage as it is a 
$500,000 mortgage. 

Mr. Lankford. Okay, we have a $50,000 mortgage with a tre- 
mendous cost burden now that has been added to it. Give me just 
a thought here on a home loan application, going through the proc- 
ess of that. Has there been a change in the past couple years in 
the home loan process, the length of time it takes, the difficulty of 
making the loan? 

Mr. Hamby. Oh, sure. Five years ago I was closing mortgage 
loans in 10 to 15 days and probably having documents about an 
inch thick. Now it takes me 40 to 45 days and the documents are 
about three inches thick. I don’t know anyone that reads all the 
documents because they really can’t. They used to read them, but 
they are hugely burdensome to the consumer. 

We want to do what is right. We want to make sure they are pro- 
tected. We want to make sure they understand the terms and the 
conditions. I am a big consumer advocate on that. But the way we 
have it done, we are killing a lot of trees, we are hiring a lot of 
regulators, I am hiring a lot of lawyers, and I don’t think the peo- 
ple are any better protected. 

Mr. Lankford. What effect does this have on a smaller bank? 
You are a community bank as well, but let’s take a bank of $500 
million or less, or $50 million or less. 

Mr. Hamby. Sure. Let’s take a little back out in the rural area 
of the Country that is a $50 million bank. With all the hoops they 
have to go through to make the mortgage loan and to make sure 
they are doing it right and they are in compliance with Dodd- 
Frank, if the qualified mortgage rule gets enacted improperly, it 
will very well take them out of the mortgage lending market. And 
they are the only person that makes a loan to people in small rural 
communities; there isn’t any big Wells Fargo or anyone like that 
to do it out there, it is simply too small. 

So they do it. There aren’t good appraisals. When you get an ap- 
praisal, you have to have comp values, at least three in the last six 
months. Well, if you are in a small town and the average home 
price is $50,000 and you have a $100,000 home, you are not going 
to find three property values in six months, so you are not going 
to meet Freddie Mac-Fannie Mae guidelines. So the bank is going 
to make the loan; it is probably going to be adjustable every five 
years; it is not going to be going out to the secondary market where 
you can get the 2.85 percent interest. And then part of the rule is 
to watch what is called the high priced mortgage. It will fall in that 
category and that will further take away from the community 



79 


bank’s ability to serve that customer who wants to finance his 
home or build his home. It is a real issue for community banks. 

Mr. Lankford. So you are saying in community banks in rural 
America, this solution that was put out there really is a solution 
for urban areas that deal with larger banks, but for the community 
banks and the smaller areas, all those burdens are coming down 
on them. 

Mr. Hamby. Absolutely. A lot of them are, and it can be very dev- 
astating. It is the rule of unintended consequences. 

Mr. Lankford. How many staff did you have to hire or how 
many dollars did you have to spend last year dealing with just 
compliance? 

Mr. Hamby. Just compliance last year? I can’t tell you the total 
dollar I spent on just compliance, but, as I said, it increased in the 
last three years by $1.4 million. 

Mr. Lankford. So just the increase. Because, as you mentioned 
before, banks are some of the most regulated industry in America. 

Mr. Hamby. That is right. 

Mr. Lankford. Lots of regulations already. But in addition to 
the regulations that have been there for a long time, you had an 
additional $1.4 million in cost? 

Mr. Hamby. An additional $1.4 million of cost. Right now regu- 
latory compliance is my third largest expense item. The first is in- 
terest expense; the second one is human resources expense; and 
then the third one, which used to be way down the line, is now reg- 
ulatory compliance expense. 

Mr. Lankford. One quick question. 

Mr. Hamby. Yes, sir. 

Mr. Lankford. The Volker Rule and several other rules that are 
not supposed to apply to community banks, do you have to prove 
that it doesn’t apply to you, or is it just automatic, if you are a cer- 
tain size it doesn’t apply to you? 

Mr. Hamby. Oh, you have to prove it doesn’t apply to you. 

Mr. Lankford. So how long does it take to prove that this rule 
doesn’t apply to you? 

Mr. Hamby. Well, I don’t know yet, but I am sure I am going to 
get the privilege of finding out. 

Mr. Lankford. It is a long process, though. 

Mr. Hamby. It is a long process, yes. The community advisor 
rule, let’s talk about that for one second while we are on that. Com- 
munity advisor rule says if you give advice to counties or munici- 
palities, you need to have a registered advisor. We are going to 
have a registered advisor, we understand that, but the definition 
in the regulation that has come down now is anyone that talks to 
them about it. The teller who says you may want to look at a CD 
has to be a registered advisor; anyone that does it. 

The same thing right now, you have to register all mortgage 
originators. Well, that is fine, we have five in our bank that origi- 
nate mortgages. But when it came down through regulation, it is 
anyone that in any way possible manner talks about the rate on 
a mortgage. I am registered and so are every one of my officers. 
Every one of my secretaries, anyone that touches a loan, my ad- 
ministration clerks. I have registered about 28 or 30 people, paid 
fees, fingerprinted, keep up with it, as mortgage originators even 
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though they don’t have the slightest thing to do with mortgage 
origination. 

Mr. Lankford. Thank you for that. 

I yield back. 

Mr. Walberg. I thank the gentleman. His time has expired. 

We now recognize the gentlelady from D.C., Ms. Norton. 

Ms. Norton. Thank you, Mr. Chairman. 

I have a question for Mr. Williams, but I taken by Mr. Russell’s 
testimony and I would like to ask him a question first, because it 
has always seemed to me that one way to eliminate the public no- 
tion that businesses are always for regulations and for the general 
good, until the first regulation appears, is for the industry to set 
up its own standard and invite the government to use it . So I was 
taken by your testimony about the LEED standard. You say in 
your testimony that it is one of several private sector green build- 
ing systems that help drive reductions in energy use in public and 
private sector buildings. So you do understand that as a landlord 
and as a lessor or lessee, that the Eederal Government has an in- 
terest in driving down the costs. 

Now, let’s go to LEED. I take it that LEED was a pioneer in this 
green technology. Is that why we always hear LEED used? 

Mr. Russell. Yes, Congressman. LEED is one, but there were 
others that have developed alongside. 

Ms. Norton. Yes, but LEED was probably, whoever gets there 
first probably gets an advantage, and I can understand your con- 
cern. But understand what interests me is that GSA didn’t go and 
figure out its own regulations; it looked to see what was best prac- 
tices. And who did it turn to? It turned to private industry. So it 
chose LEED. And you want them to choose a number of different 
standards, and you say that the LEED standard is being revised 
in a way that could jeopardize U.S. jobs. 

Has GSA said it approves of the revisions and will continue with 
the LEED standards with revisions being made? 

Mr. Russell. Congresswoman, thank you for the question. That 
is precisely the point. The GSA has undertaken, as it is required 
to do, a review of green building rating systems and has compared 
several of them side-by-side. In fact, in many cases GSA’s review, 
their own review, found that another building standard was pref- 
erable in certain of the criteria. 

Ms. Norton. So what did it do in that case? 

Mr. Russell. Well, the review is ongoing and is not complete yet, 
but GSA, until today, has recommended for federal buildings under 
the scope of its recommendation they use exclusively LEED. 

Ms. Norton. All right, so the review is ongoing. We had LEED, 
which was the first, and it did something that it seems to me we 
like to see done more often, and now you are saying they are re- 
viewing a number of standards and they haven’t said they won’t 
use a number. Now that a lot of people have understood that it is 
good business to be green, we now have lots of companies, that is 
the American way, saying we can have standards as well, and our 
standards are just as good and our standards are particularly befit- 
ting American industry. 

GSA hasn’t said it won’t use these standards. It is reviewing 
those standards now that there are more actors in this area. 
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Well, you don’t contradict that. 

Mr. Russell. I am sorry, I was waiting. I assumed you were dis- 
tracted. My apologies. 

I would like to respond in that the version of LEED that GSA 
currently requires exclusively was a version of LEED that has ex- 
isted until now. LEED’s proposed regulations are those which we 
have been questioning as hurtful to our industry, and perhaps also 
to 

Ms. Norton. Well, so government is doing it the right way: they 
are proposing the regulations; they are reviewing the regulations. 
You even say that in the DOE headquarters they used cool vinyl 
roofing that you approved of 

Mr. Russell. DOE has a special exemption and were able to do 
that. That roofing, however, would not be available to 

Ms. Norton. Okay, I just want to put on the record, Mr. Russell, 
that they are reviewing, that there now are more actors in the field 
and that is what happens. When they see LEED getting all the 
business, you have people saying me too, me too, and I don’t see 
how there can be objection to that, particularly if they are under 
review. 

Mr. Williams, you are in a business that ought to know a lot 
about LEED, and you say that you have created 94 jobs since July 
2008, so I have to ask you, first, your view of LEED and how there 
might be other systems as well that should be used, and also how 
you were able to increase your business, including a new business 
startup, apparently, while complying with regulations, and why 
regulations didn’t hinder you. Or if they did, or make it more dif- 
ficult, I wish you would explain how. 

Mr. Williams. Thank you. Yes, I do have some expertise in that 
inasmuch as I am a LEED accredited professional. And I think as 
such there are a few things, certainly Chairman Issa, in his com- 
ment as he spoke about the GSA wanting to lease buildings where 
all utilities are included and that that is problematic, I agree with 
him on that, and so does the U.S. Green Building Council. The U.S. 
Green Building Council really wants the tenant to pay the utilities 
because then the tenant is responsible for being responsible. 

Secondly, I think it is really important to note that LEED 
version 3 is what is in operation today. LEED version 4 is what 
is being considered. No versions of LEED, 3 or 4, rule any product 
out of a building. Unequivocal. LEED version 4 brings into play 
two material and resource credits that deal with the chemistry of 
materials. A building can be built and not even use or require the 
use of those two credits. The bulletproof glass is still going to be 
used as bulletproof glass, until such time as there are alternatives 
or a architectural owner group that wants to use the material and 
resource, those options within the material and resource credits. 

The jobs that we have been able to create have been because of 
our position. These are customers. Our customers are asking for 
building products with certain attributes. We, very early on, in- 
vested in those products with those attributes that actually, today, 
position our materials to be well chosen in version 4 but, again, do 
not make our materials exclusive for version 4. 

So our work in the environment, particularly in the environment 
within the building construction area, is what has allowed us to 
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grow through customer demand. Our business growth 2011 over 
2010 was 20 percent. No segment of our economy that I am aware 
of grew 20 percent at that time, and the building sector did not 
grow 20 percent at that time. We are responding largely to cus- 
tomer demand and understanding, and translating those customer 
demands are what has allowed us to create jobs, as opposed to 
issues dealing with regulation. We are regulated and we know 
there are times when that can be problematic, but that is not what 
I came today to talk about. I came today to talk about how our 
business has grown in this economy, and that is why our business 
has grown in this economy. 

And, Representative Issa, you may have missed a comment that 
I made, and that is that the U.S. Green Building Council would 
strongly agree with you relative to a tenant leasing where the utili- 
ties are included in the lease. The U.S. Green Building Council 
very specifically wants the tenant to pay for their water and their 
electricity so that they are aware of what they are using, so that 
they are better stewards of that. 

Chairman IsSA. [Presiding.] And we are going to work on getting 
GSA to see the light. 

With that, we recognize the gentleman from Arizona, Mr. Gosar. 

Mr. Gosar. Thank you. Chairman. 

Being from Arizona, we really understand where this is heading. 
I am also a health care professional. We have to believe that there 
are rules and regulations that we have to look at, but government, 
a lot of times, is the problem. It is called that knee jerk reaction. 
Instead of conscientiously looking at the problem and sorting it out. 
How does that Hippocratic oath go? Do no harm? We find that over 
and over again. 

I want to direct my first question to Mr. Rutenberg. In your testi- 
mony you mentioned that a National Association of Home Builders, 
NAHB, housing market index survey conducted in January of 2012 
found that 69 percent of builders reported that quantifying buyers 
for mortgages is a significant problem for them. Why is this the 
case? 

Mr. Rutenberg. It is a continuation of what we have talked 
about, how the banks are becoming very cautious; that they are 
having loans sent back to them by the Fannie, Freddie, and other 
GSEs. To be defensive, the average loan set of documents now ex- 
ceeds 500 pages. The length of time has grown so long the ap- 
praisal has become a problem. Secretary Donovan said, in April, 
when I was in a meeting with him, that he believes that the pen- 
dulum in the housing finance has swung too far the opposite way; 
it needs to come back in the middle. Whenever we have had prob- 
lems, we tend to overreact. We have overreacted, and now if we can 
come back in the middle, it would be much better. We could give 
the protection that we need and we could focus back on what is 
pragmatic. 

Mr. Gosar. So a closer analogy, when I was going to health care, 
instead of using a cleaver with these, we should have used a scal- 
pel. 

Mr. Rutenberg. It would be as if you sent almost everybody for 
a CT or an MRI. 
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Mr. Gosar. Or brain surgery instead of maybe a dose of anti- 
biotic. 

Mr. Hamby, would you agree with that? 

Mr. Hamby. Yes, sir, I would. 

Mr. Gosar. Do you see CFPB is on the right track? 

Mr. Hamby. They are in some instances, sir; in others they are 
not. I think we have to be very careful about how it is imple- 
mented. The concerning things are really that there is no oversight 
board for them and there is really no budgetary constraints; it is 
a czar system, which is concerning in itself But we must be dili- 
gent. This Committee needs to be diligent to make sure the things 
like the qualified mortgage that we are talking about are sensible, 
usable, and do not cause more problems than they create. 

Mr. Gosar. Well, I am very concerned about it. Being from Ari- 
zona, in the last year we ranked second in foreclosures again, so 
the housing market is a huge industry for Arizona, as well as the 
Nation. Do you think they are on the right track in regards to the 
ability for the repay rule? 

Mr. Hamby. You know, I think it is too early, quite honestly, to 
say yet, but I think we should look at it very cautiously. 

Mr. Gosar. If they are not on the right track, how would you say 
they go about getting back on the right track? 

Mr. Hamby. Well, the right track is to sit down with all the in- 
dustries, the trade associations, go over it, reach a consensus be- 
tween everybody as to how we accomplish the goal and, at the 
same time, make sure that our mortgage market thrives and con- 
tinues to work well. 

Mr. Gosar. Also what I think include the community bankers, 
would it not? I mean, I am from rural Arizona 

Mr. Hamby. Absolutely, sir. 

Mr. Gosar. That is what makes 99 percent of our loans out in 
rural Arizona. 

Mr. Hamby. Yes, sir, and that is why I am pleased to be able to 
testify today. 

Mr. Gosar. Thank you for being here. 

How would you feel about that, Mr. Rutenberg, as far as that 
repay rule? 

Mr. Rutenberg. I think that we have to be very careful. I am 
very concerned that we are going to see the rules for the first time 
in December, and they are supposed to be implemented in January. 
We wish we would be more active in the conversations, as you al- 
luded to. One of the things for the qualified mortgage, we very 
much support the safe harbor, as opposed to rebuttable. We believe 
that they need to be proscriptive, pragmatic, and something that 
lenders can do and feel comfortable in, and when they have the 
comfort, we will see lending become more abundant. 

Mr. Gosar. I am going to kind of skip ahead because I am lim- 
ited on time. In regards to — you know, I put myself through school 
as a contractor builder, so I understand a lot of that aspect. One 
of the things is the AD&C type of loans in regards to contractors 
buying and financing a house and a start. Tell me how would you 
see revamping that, or do you see that being the ability to kind of 
jump start our economy in home building? 
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Mr. Rutenberg. There is no question that the small and medium 
size builders need AD&C to be able to compete with the larger 
builders. But they are getting their money directly from the large 
banks and from Wall Street. The regulators in many parts of the 
Country, in your State, in my State, I am sure in my State, just 
tell the banks you cannot do any more lending, you have to con- 
tinue to shrink your real estate assets. So the banks are not able 
to loan to the builders. It has become almost non-existent. And it 
is starting to ease up just a little bit, but not enough to take care 
of the demand, because the inventory of new homes is at an all- 
time historic low, both percentage and by units. 

Mr. Gosar. Mr. Hamby, I am going to take one more second. You 
know, the analogy was always made to me that sometimes it is 
that loan that is made in tough times, probably with not the right 
information or the best information, that actually is the best loan 
given. Is that something that you would agree with, that a commu- 
nity bank is much more apt to be able to make that right decision? 

Mr. Hamby. Yes, sir, I would, and many times that is exactly the 
case. Not always, but most of the time. It gets to the character 
issue I talked about earlier and the judgment call that we make. 

Mr. Gosar. It is that area of looking somebody in the eye and 
understanding exactly the fortitude about how they are going to 
repay that. 

Mr. Hamby. We know what they are going to do; we understand 
our community; we know what the impact to the community will 
do; and we have a pretty good feel as if it will work or not. 

Chairman ISSA. The gentleman’s time has expired. I thank you. 

We now go to the gentleman from Virginia, Mr. Connolly. 

Mr. Connolly. Thank you, Mr. Chairman. Mr. Chairman, I 
would also ask that my opening statement be entered into the 
record at this time. 

Chairman IsSA. Without objection, all members’ opening state- 
ments will be placed in the record, and we will hold the record 
open until the end of the day for any additional statements. 

Mr. Connolly. I thank the Chair. Just two other items. I have 
a statement from the Virginia Forest Products Industry that is 
signed by about two dozen private sector companies in the forest 
products business, the lumber business, hardwood flooring busi- 
ness, and the forestry business, who in fact favor the Lacey Act and 
want to see its full implementation, because, from their point of 
view, actually, it protects them, legitimate industry, from illegal 
logging and the marketing of products from illegal logging. So I 
would at least like to get from the Commonwealth of Virginia’s per- 
spective, Virginia forest industry’s perspective in favor of the Lacey 
Act regulation, their letter entered into the record. 

Chairman IssA. Without objection, that will be placed in the 
record. 

Mr. Connolly. I thank the Chair. Just one other item. 

Chairman IsSA. You know, you are on a roll. You are doing real 
well with these. 

Mr. Connolly. I have a letter addressed to yourself, Mr. Chair- 
man, and the Ranking Member, Mr. Cummings, from 
Transwestern Sustainability Services, and, again, this is a letter by 
a very large company that has done 20 million square feet with 100 
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LEED certified buildings, in favor of LEED certification and quite 
explicit in saying that it is not a job killer, just to get the other 
point of view. I would also ask that their letter, addressed to you 
and Mr. Cummings, be entered into the record. 

Chairman IssA. Without objection, so ordered. 

Mr. Connolly. I thank the Chair. 

Chairman IssA. Would the gentleman agree that regardless of 
whether it is a job killer or not, LEED is one of multiple standards 
for greening up buildings? 

Mr. Connolly. I agree with you, Mr. Chairman. Well, let me 
first say one of the problems I think we have, this is our 28th hear- 
ing on the subject of regulation and, frankly, as the Chairman 
knows, I wish we could have neutrally worded titles for hearing, 
because I actually think there is a lot of bipartisan concern about 
regulations that go too far; regulations with the best of intention 
that have bad results; regulations that do make it hard to do busi- 
ness. 

And remember it is not just business. I ran a local government, 
one of the largest local governments in America, and we were sub- 
ject to federal regulation or State regulation that sometimes made 
no sense or just had us do incredible expenditures for very little 
gain, and you think is there any common sense left on the planet? 
Everybody with the best of intention, but gone amok. So there is 
a lot of sympathy for that point of view. But there won’t be sym- 
pathy for the point of view that all regulation is bad; all regulation 
is a job killer. And that is the solution if we are worried about high 
unemployment. 

You heard the passionate statement of our Ranking Member, Mr. 
Cummings, about what it is like in an inner city in America to look 
at the results of lead poisoning. And if you are a parent who has 
a kid who has been a victim of lead poisoning, you want more regu- 
lation, not less. 

Mr. Tierney, from Massachusetts, was talking about this dialec- 
tic. There is a famous town in Massachusetts that was devastated 
because of illegal chemical toxic dumping. Many, many cancer 
deaths; children. So they wanted protection. 

I don’t think there is an easy way out of looking at the financial 
meltdown on Wall Street, though I understand it is arguable, 
where a reasonable person would not conclude that the problem 
wasn’t over-regulation of the financial industry. No less a figure 
than Mr. Greenspan testified subsequently to that and admitted he 
had made a mistake. 

So I don’t think it is an either/or proposition. 

But let me talk about LEED because, Mr. Russell, you said it 
was a job killer and, Mr. Rutenberg, it is your business. And I have 
worked with the home builders in my community, and developers, 
and I agree with the Chairman that sometimes LEED is so rigid 
that it actually helps defeat the goal we are trying to achieve. 

Having said that, does not LEED also sometimes create jobs and 
give somebody a competitive advantage by marketing a product, 
saying I am LEED certified? 

Mr. Rutenberg? 

Mr. Rutenberg. Well, LEED certainly helped create an industry 
and advance the cause of energy conservation, which I have person- 
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ally been working on since the 1970s, and I applaud that. However, 
there are other standards that have become involved and should 
see the light of day. The Home Builders spent several million dol- 
lars developing a green building standard before we spun it off. I 
would like to point out it is the only standard that was an ANSI 
standard by the national standard industry, and LEED partici- 
pated in our consensus for it, and it is also going through other 
evolutions. And I think we did it because we thought we could de- 
liver a better product for less money to the consumer, and I hope 
they get the light. 

If I could go for just about another 15 seconds on the lead paint. 
Before I get into trouble, I want to point out that the exemption 
that we asked for until we had the right kits was for homes that 
had no children and could not have a pregnant woman. It was very 
specific to where it would be safe. We continue to be on record in 
favor of lead paint abatement. 

Mr. Connolly. Mr. Chairman, I would ask that Mr. Russell be 
allowed to answer. 

Mr. Russell. Thank you. Congressman. 

Chairman ISSA. I would ask unanimous consent the gentleman 
have an additional minute. 

Mr. Connolly. I thank the Chair. 

Chairman IssA. Without objection, so ordered. 

Mr. Russell. Thank you, Mr. Chairman, Mr. Connolly. 

To be very clear, the testimony we presented to the Committee 
is not intended to be interpreted that any particular system is a 
job killer, LEED included. The testimony is intended to illustrate 
that the Federal Government’s selection of one, and only one from 
among many, including many that have been demonstrated by the 
Government’s own assessment to perform better, perhaps also in- 
cluding my colleague to the left’s system, would be an opportunity 
for the Government to become more efficient and save money, and 
toward outcomes that we all share, which are increased energy effi- 
ciency and higher building performance. Thank you. 

Mr. Connolly. Mr. Chairman, there is just 15 or 20 seconds. I 
think Mr. Williams also, were you seeing to, all right. 

I thank the Chair for the extra time. 

Chairman IsSA. I thank the gentleman. 

I would now ask unanimous consent that the following statement 
from page 23 of our report be placed in the record. The settlement 
agreement required ERA to propose and finalize a new rule to re- 
move the opt-out provision. On June 7th, 2012, bipartisan legisla- 
tion, the LEED Exposure Reduction Act of 2012, was introduced to 
restore the opt-out provision pursuant to the settlement. Just in 
case anyone wanted to make sure they understood that lead paint 
is not an issue that is partisan. 

With that, we go to the gentleman from Pennsylvania, Mr. Kelly. 

Mr. Kelly. I thank the Chairman. Before I start, I would like 
to enter into the record a letter from the Associated Builders and 
Contractors. 

Chairman IssA. Without objection, so ordered. 

Mr. Kelly. And it says at the start, this is the first paragraph: 
“On behalf of the Associated Builders and Contractors, a national 
association with 74 chapters representing 22,000 merit shop con- 
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struction and construction-related firms.” I just want to make sure 
we understand that because, as I heard earlier, we only have six 
people here and we could probably stay here for weeks and we 
could viably bring in not just six of you, but 6,000 of you that 
would have the same concerns, and I think that is what probably 
bothers me more than anything else. 

This hearing is not zip code specific, this hearing is not industry 
specific, and this hearing is certainly not politically specific. When 
I am walking in the Third District of western Pennsylvania, to a 
person, everybody I talk to talks about the crushing boot the gov- 
ernment puts on the throat of small business people, and if they 
would just let off a little bit maybe we could grow jobs; maybe we 
could go ahead and expand an economy that is only being held 
back by us internally. There is no place else in the world like this. 
My goodness, we are awash in natural resources that are a gift 
from God, and we can’t even get to them because of over-regula- 
tion. 

So when I hear this, Mr. Hamby, especially, you remind me of 
so many people that I talk to in northwest Pennsylvania, people 
that have small banks. You and I talked just briefly. Tell me about 
the qualified borrower definition, and is the definition, this is 
CFPB, right? And how many pages is it, by the way, the definition? 

Mr. Hamby. I will be honest, I really don’t know yet. 

Mr. Kelly. It is 1,001 pages, the definition of who a qualified 
buyer is. Now, I am going to assume that in Ada, Oklahoma, where 
you grew up, that you probably walked those same streets, go to 
the same churches, go to the same restaurants, the same schools, 
and so those people who come in and sit across the desk from you 
are probably people you know and know whether they are qualified 
or not qualified. 

Mr. Hamby. Absolutely. 

Mr. Kelly. So does somebody from Washington have to give you 
1,001 pages to define what a qualified borrower is? 

Mr. Hamby. No, sir. 

Mr. Kelly. Does it make it a little bit tough to make your deci- 
sion? 

Mr. Hamby. Yes, sir, it does. Our lending standards are the same 
as they have been for the last 30 years. All we have to do now is 
do a lot more documentation, a lot of papering on the same thing 
that we 

Mr. Kelly. Okay, so when we talk about a lot more, a lot more, 
a lot more, what does it actually mean? It is a dollars and cents 
thing, is it not? 

Mr. Hamby. It is a dollars and cents thing. As I reported earlier, 
it is a dollars and cents thing. And more than that, it is a time 
thing for my staff; it takes their eye off the ball, which is taking 
care of the customer. Instead, we are focused on complying with all 
the regulations and all the hoops that we have to go through, in- 
stead of getting out there and telling people, hey, it is time to refi- 
nance your home or how can I help you out? 

Mr. Kelly. And a lot of these regs are not based on solid evi- 
dence, but they are on conjecture and speculation. They are lacking 
foundation in any type of sound scientific analysis, is that not true? 

Mr. Hamby. I believe you are correct, sir. 
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Mr. Kelly. Okay. I think the confusing thing of this is, when we 
talk about — and Mr. Tierney said the problem is there is a lack of 
demand. There is a lack of demand because people aren’t certain 
of what is happening to them. Every one of you represent an indus- 
try or a business that cannot move forward because you just don’t 
know what is going to happen to you next. It holds you back. I 
know from being in my business, I am in the automobile business, 
when I am not here, and thank God I am not here all the time, 
I get back home to northwest Pennsylvania and I listen to people. 
When I am on the lot or I am on the showroom, there are people 
that I sit across from that want to buy a car or a truck, but they 
can’t do it. And you know why they can’t? Because they are not 
sure that they are going to have a job or they are going to have 
a job that is going to pay at the rate that they need to meet a pay- 
ment for the next 48 or 60 months. 

And I think, Mr. Chairman, thanks for having this hearing be- 
cause it does come down to how difficult it is. The title of this is 
Job Creators Still Buried by Red Tape. Is there anybody sitting at 
this table that would say to me, you know what, we don’t have 
enough regulations? We just need a few more. Anybody? Anybody 
who would sit there and say, you know, some of the regulations we 
have right now, could you not produce a list of regulations that ab- 
solutely have no intrinsic value to the ultimate user or the con- 
sumer? And every one of these regulations adds cost to your final 
product. I don’t care if you are lending money, selling a car, build- 
ing a car, building a house, working in the chemical business; 
whatever it is. This all drives your cost of your final product up, 
does it not? 

So when there is a price increase, unless I have been missing 
things for the last forty-some years that I have been on the lot, 
every time the price of something raises, goes up, what does it 
eliminate? The lowest person on the totem pole; it takes them out 
of the market. 

So if we are really concerned about creating jobs, wouldn’t it be 
great to allow you to actually move around in a free market and 
be able to run your business with some type of certainty? Anybody 
disagree with that? I mean, I really want to hear from you because 
I have heard so much about how these regulations don’t hurt and 
don’t affect cost. Nobody. 

Mr. Williams. I would say that in the areas of business in which 
we are regulated we can move freely within our marketplace. It 
may be an exception, but we can move freely within the market- 
place, and the consumer demand for what we are doing is such 
that it enables us to do that, albeit it one could reasonably argue 
we are within a niche, but ultimately we are still a small business, 
central Pennsylvania, and we are being successful. 

Mr. Kelly. And I understand. I am in a small business in west- 
ern Pennsylvania. 

Chairman ISSA. I would ask unanimous consent the gentleman 
have one additional minute. Without objection, so ordered. 

Mr. Kelly. I would appreciate that. 

Yes, sir. 

Mr. Rutenberg. When you asked about regulations, one of the 
things I would like to add is that we are now starting to see a lot 
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of guidance coming out from different agencies, which does not nec- 
essarily have the same scrutiny as a regulation before it is issued, 
and that is becoming a concern. 

Mr. Kelly. Okay. Well, let me just say this to you. The CFPB, 
the people who are coming up with the qualified borrower defini- 
tion, I wonder if there is any chance of getting those directives or 
those guidance to the Department of Ener^. Probably would have 
helped them in making some of the decisions of who they lent 
money to that has ultimately cost the United States taxpayers a 
ton of money. 

Just as a final, I do appreciate you being here, but you know 
what we need to do? We need to do this. I don’t care how many 
of these hearings we have. We need to do it every day in every 
way, in every town that we represent because you know what? The 
message isn’t getting back here. It is certainly not getting to this 
Administration that continues to layer you with more regulations 
that ultimately drive the cost of whatever it is that you do higher 
and higher and higher. It eliminates the business, it decreases de- 
mand, and when you decrease demand you are also eliminating 
jobs. And if this is about creating jobs, then, my goodness, we bet- 
ter start looking at where the problem is. I thank you so much. 

Mr. Chairman, I yield back. 

Chairman ISSA. I thank the gentleman. 

We now recognize the gentlelady from the money center banking 
community of America, New York, Mrs. Maloney. 

Mrs. Maloney. Well, I thank the gentleman for yielding. 

I also thank all the panelists for coming here today to share your 
personal experiences with running your businesses and really par- 
ticipating in the American economy. 

I am so tired of this recession. It has been going on since 2007 
and, according to most economists, it has cost this Country $18 tril- 
lion in household wealth, well over 7 million jobs, and many econo- 
mies have not even recovered. 

Yesterday, Bernanke testified that one area that now, after many 
years, is picking up, is housing, and that is good news because Pro- 
fessor Zandi says that housing is 25 percent of our economy, our 
GDP. So without a robust housing market, our economy will re- 
main sluggish. 

Now, many economists say that what caused this was lack of reg- 
ulation, lack of regulation for new products, lack of regulation for 
subprime loans, and part of the reforms is that a qualified buyer 
has to be someone who can afford the loan. I call that responsible. 
And if we had had that common sense regulation in place prior to 
2007, possibly we would have averted this financial crisis, which 
the Bureau of Labor Statistics says it is the first recession in our 
history that was totally caused by mismanagement of the financial 
system. 

So I would say some regulation that prevents economic 
downturns is well worth the effort to bring into sunshine, bring 
into transparency, at the very least, have the ability to pay for 
whatever it is you are buying. 

During the crisis, the joke in New York was if you can’t afford 
to pay your rent, go out and buy a home. It was that easy. And 
many people are suffering to this day because of it. And I would 
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say that this lack of regulation contributed to the economic down- 
turn. So a regulation that has passed out of this Committee that 
says that unemployment has to be below 6 percent before you can 
pass a regulation would nullify all the regulations we have there 
to prevent another financial crisis. It truly would. 

I would like to ask the panelists if you think it is reasonable to 
have some reforms there, such as the QE2 that we had a panel and 
some of your representatives testified before Financial Services 
that they supported these regulations, ability to pay and others, in 
order to prevent another economic downturn. So I would like to ask 
Mr. Rutenberg, do you think that reasonable reforms or regulations 
to prevent another subprime crisis are reasonable for growing jobs 
in the future? Do any of you want to go back to the wild west days 
of any risk you might take, you can take, and you can buy things 
without any intention of ever even paying for it, and it is sold on 
the secondary market that brings tragedy to our liquidity and to 
our capital and our Country? 

Mr. Rutenberg, would you support the rule that we are consid- 
ering that you literally be able to pay for a house if you are buying 
it? That is one of the reforms. It is literally one of the reforms. You 
would think that is common sense, but some people are opposed to 
ability to pay. So I would like to say if that reform was in place, 
do you think the housing market would be stronger today, possibly 
we would have averted the entire crisis? 

Mr. Rutenberg. The National Association of Home Builders has 
put out a paper and worked with Congress and the Administration 
and Republican candidates suggesting some modifications to the 
housing finance system, which we believe are important and would 
go a long way to providing more stability and safety to the system. 
So, yes, we do believe there needs to be reforms. We do have ques- 
tions about whether or not we need a 1,000-page definition of a 
qualified buyer, if that in fact is true, and some of the other things 
that may be proposed. 

So, in general, we do think that it is time to evolve the system 
to make it better. We think that we should be responsible in the 
forms that we have; that we should be responsible in qualifying 
people; that bankers should be doing real banking; and that we 
should be more responsible. 

I think we also want to be careful in what kind of regulations 
that we are opening the door for and make sure that they are rea- 
sonable and that they would be effective. 

Mrs. Maloney. Do you support the qualification that you have 
the ability to pay before you buy a house? 

Mr. Rutenberg. We believe that and we believe there should be 
a safe harbor and we think that there should be guidelines. I think 
we a^ee with where you are going; the question is what does it 
look like when we have it and that works. And some things become 
counterproductive. If we go from a 300- to a 500- to an 800-page 
loan package, I don’t think we have done a lot of good. Obviously 
there is a ratio between prices of homes and income, and normally 
we have been about 3.2. Well, in some States we got up to 5.5. 
That is just stupid. And people are doing things. I had somebody 
who said they were flipping condo contracts like they used to do 
NASDAQ stocks. That is inappropriate and that should be stopped. 
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Mrs. Maloney. Well, Mr. Williams, you testified that you created 
94 new jobs. Congratulations. If every small business had done 
what you have done, we wouldn’t have an unemployment problem. 
Since July 20, 2008, an additional 29 at a new startup business. 
Do you believe that complying with regulations has hurt your busi- 
ness or caused your company in any way to lose jobs? 

Mr. Williams. No, it has not. 

Mrs. Maloney. Even you won an award, as I understand, an 
EPA award for environmental achievements, and you said your 
company’s work on sustainable environment is good for your cus- 
tomers and good for business. So is it fair to say that your company 
has found that it is good business to be a leader in complying with 
energy and environmental regulations? 

Mr. Williams. Yes, it is fair to say that. Just a footnote. A very 
well established environmental consulting group. Five Winds Inter- 
national, years ago developed a model that essentially said if regu- 
lation is always viewed as cost, it will always be cost. If regulation 
is viewed as opportunity, it can create opportunity and can even 
create competitive advantage. We subscribe to that. It was rather 
startling to us at first to work through that because it didn’t seem 
to make sense to us, but ultimately adopting that model has helped 
us to stay out front and, generally speaking, our consumers are 
asking sometimes more than what the regulations may be. 

Mrs. Maloney. Well, we have heard that the current Adminis- 
tration has imposed a regulatory tsunami on businesses. Have you 
noticed this regulatory tsunami in the last three years that we 
keep hearing about? Have you witnessed that or has it been a bur- 
den to you? 

Mr. Williams. There are some regulations that we may have got- 
ten splashed by the tsunami, but we have not been overwhelmed 
by it, so in that respect our industry sector may have, as I said, 
only been splashed, and none of which we encountered prevented 
us from moving forward. 

Mrs. Maloney. Well, your presence here today can help con- 
vince, I hope, some of my colleagues that regulation and economic 
prosperity are not mutually exclusive. In fact, they can go hand in 
hand. And I would say that a good road map of how we are going 
to operate would help business, help the overall economy, and any 
regulation that you feel is too onerous or whatever, I think that 
your Congress member, this Committee and others, would like to 
look at it. But we don’t want to go back to days when there was 
no regulation, and I am particularly talking about the housing 
market, which to this day is suffering dramatically and I would say 
is the major challenge that we now have in our economy, is how 
to get housing back on track, creating jobs and moving forward. 

So, Mr. Rutenberg, do you have any ideas of how to get housing 
moving? I think the statement by Chairman Bernanke was encour- 
aging yesterday. It isn’t in response to my question, but he did say 
housing was one of the strongest economic indicators in the last 
economic report. 

Chairman IssA. And I would ask the gentlelady have an addi- 
tional 20 seconds, making it an even 10 minutes. Without objection, 
so ordered. 

Mrs. Maloney. What, 10 minutes? 
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Chairman IssA. Yes, ma’am. 

Mr. Rutenberg. Housing is now back to about 40 percent of its 
sustainable level of production. I would like to comment that the 
recent three or four year history of performance of the new loans 
has been quite excellent, and even in Fannie and Freddie that is 
true. NAHB continues to try and be part of the process of reform- 
ing the regulations and improving them so that both our consumers 
and the financial institutions are in a better position. It is ongoing 
and we look forward to being part of the process. We are getting 
better slowly. 

Mrs. Maloney. Thank you. 

Chairman IsSA. I thank the gentlelady. 

We now recognize the gentleman from Pennsylvania, Mr. Platts. 

Mr. Platts. Thank you, Mr. Chairman. Coming from a House 
classified briefing, so I apologize for the late arrival. I want to 
thank the witnesses here and appreciate their written testimony 
and yield the balance of my time to you, Mr. Chairman. 

Chairman IsSA. I thank the gentleman for yielding. 

Mr. Williams, since you only got splashed by the tsunami, I 
thought I would ask a couple more questions. And I appreciate 
your being a good witness here today. I think we all agree that 
within LEED certification standards and the efforts they are mak- 
ing lies something that everybody is trying to do. I happen to come 
from California, where a lot of what you choose to do under LEED 
we led as a State. And I am concerned about the standardization 
or the lack of standardization that exists within the industry 
where, depending upon which standard you go to, you might have 
different choices; and if one organization, like GSA, mandates that, 
then by definition they are picking a winner. 

Would you agree that in the argument over Betamax versus 
Sony, so to speak, that the government should try to encourage and 
allow as many standards as they can so as not to determine the 
outcome of one versus the other? In other words, promote competi- 
tion rather than mandating one solution? 

Mr. Williams. I had the opportunity to play back or listen to the 
May hearing on that subject, and I think one of the things I heard 
there was performance standard. There are enough differences in 
several of the green building standards that adoption or picking 
and choosing without that core base of performance standard I 
think could lead the GSA down a very windy road. 

Chairman IsSA. But you mentioned that you support tenants 
paying for their water and electricity so that there is a causal rela- 
tionship. Isn’t it true that no matter what the GSA does in the way 
of defining standards, if the tenant is not responsible, they can 
abuse those standards; they can run their air conditioning at a 
lower temperature, they can do it 24 hours a day, they can leave 
the lights on, and so on? 

Mr. Williams. Absolutely. And I think virtually every green 
building standard would say no to that, because that is not the core 
premise or the reason they exist. 

Chairman IsSA. Now I am going to ask you a little bit maybe 
more business personal questions. You have a line of mats in your 
company, if I read it right. 

Mr. Williams. Yes. 
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Chairman ISSA. Where do you source them from? 

Mr. Williams. There are two places. One line of mats has heen 
made and is made here in the United States and has been made 
here since 1968. We also have a line that we source from our fac- 
tory in China, and the core reason for that factory’s existence in 
China is to have manufacturing base in China, not to take jobs out. 
The product that you reference is a product that we are physically 
unable to make that here in the United States. 

Chairman IsSA. And why is that? 

Mr. Williams. That is because of the configuration of the product 
and access to the particular materials. It is about $2 million per 
year of a $110 million business. It also provides the foundation for 
our startup in China. Our belief is that 

Chairman IsSA. And I don’t want to cut you off. I want to give 
you all the time in the world; we are sort of at the end. But you 
made a decision because it was impossible to make something in 
the U.S. that led to $2 million worth of goods being produced in 
China. Can you just elaborate on that? 

Mr. Williams. I was beginning to do that, so hopefully I will 
make sense. I know you will understand it; the question is if I 
make 

Chairman IsSA. I am an old manufacturer, so I always want to 
know why something is made one place versus another. 

Mr. Williams. Okay, okay. The product is made there. It formed 
for us the basis of being able to set up a business in mainland 
China for the purpose of selling our products into mainland China. 
Many years ago our founder returned from Saudi Arabia and spoke 
and said that growing our business in the Middle East was very 
important to him because he felt it was his patriotic duty to bring 
some of the oil dollars back to the United States. And he stood 
there with a great wide grin on his face, just as you grinned at 
it 

Chairman IsSA. We love exporting, don’t we? 

Mr. Williams. Well, yes. Big time. Big time. 

Chairman IsSA. When we can. 

Mr. Williams. And the basis of our factory in China is to reach 
that marketplace with our products and manufacturing in China, 
and to, to some degree, upon our founder’s smiling comment, is to 
return dollars to the United States; and that niche of our product 
line being made in China is the foundation of starting that busi- 
ness in China, and that is just bringing those products over. 

Chairman IssA. But you didn’t say that it was cheaper to make 
in China; you said you couldn’t make it in the U.S., and I just won- 
dered is it that you couldn’t make it cost-effectively in order to hit 
a price point in a global market, you chose to leverage some of your 
technology in China? 

Mr. Williams. It is technology that was available to us in China, 
not here. We could replicate it. The price point on the product, can- 
didly, I don’t want to say there is no price point; it is the only prod- 
uct of its type, so the price point was not the issue. That was our 
decision around a core of being able to begin manufacturing in 
China. 

Chairman IssA. Well, I will just make a broad question for all 
of you. If in fact America has extremely low-cost energy, if America 
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has a well educated workforce available to you, if America has a 
good transportation infrastructure system, and if America has a 
tax policy that is competitive with any other country in the world, 
and a regulatory system that is as streamlined to protect, while at 
the same time not interfering, then can your companies, your in- 
dustries, maybe I will leave the banker out for a moment, compete? 

Now, last question: Do you believe we have all of those elements 
today, or can we and should we do better? 

Mr. Yarossi. We absolutely should do better. We could do a lot 
better in how we could make a lot of those things work. 

Chairman IssA. Mr. Hamby, if I add an access to affordable cap- 
ital, would you also weigh in? 

Mr. Hamby. Sure. It would be a lot more affordable to help them 
with and it would be more abundant. 

Chairman IsSA. Mr. Pirkle? 

Mr. Pirkle. Currently, I think we import about 60 percent of our 
fertilizer needs for the domestic agricultural market, so to balance 
that would be better for American jobs. 

Chairman IssA. And low-cost fossil fuels such as natural gas is 
a major element to your being able to make it domestically. 

Mr. Pirkle. That is correct. 

Chairman IsSA. Mr. Williams? 

Mr. Williams. I think we can do better. Absolutely convinced we 
can do better. And earlier, if I may, to your point on the trillion, 
I do think that is an area where Eisenhower’s quote is so pertinent, 
that we have done so much to squander things for future genera- 
tions. We talk about sustainability in the environment. We need a 
sustainable economy and we need a sustainable America, and doing 
better is essential to that. 

Chairman IssA. I believe Eisenhower was the last president to 
balance the budget in all his years. 

Mr. Russell? 

Mr. Russell. Mr. Chairman, thank you. We can do better. We 
look forward to working with the Committee in making that a re- 
ality. 

Chairman IsSA. Thank you. 

Mr. Rutenberg, you have the last word. 

Mr. Rutenberg. Well, my wife is an educator and I am all for 
improving education, and I look forward to infrastructure. I think 
we can do better. I think we have great promise and I look forward 
to the future. 

Chairman IsSA. Thank you. 

Mr. Platts, thank you for the use of your time. 

With that, I want to thank the panel for being patient. I will note 
that finishing at the stroke of noon is practically a record for a 
panel this size. 

We stand adjourned. 

[Whereupon, at 11:57 a.m., the committee was adjourned.] 
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Recent policy debates abotit environmental regulation have focused on how those rules will aflect the 
labor market. Opponents of regulation argue that increasing production costs will lead to layoffs, while 
proponents of stronger protections counter that new rules can result in businesses hiring new workers to 
reduce their environmental impact. 

To bolster these competing claims, advocates on both sides have promoted economic studies that 
purport to examine the employment effects of environmental protection. 'Ihese job impact analyses are 
extremely sensitive to data and model .structure, but in policy discussion-s the underlying assumptions 
and limitations of models are inconsistently reported and. too often ignored. In an advocacy context, job 
impact analyses can tell very different stories, often depending on the narrator. In one revealing example, 
the American Coalition for Clean Coal Electricity estimated that two EPA rules on pow’er plant emissions 
would trigger a ,1 .4 million job loss; meanwhile, using a different model and different assumptions, the 
Political Economy Research Institute firedicted the same two rules would generate a 1.4 million job gain. 

Tob impact analysis can and should be used by policymakers when weighing the costs and benefits of a 
rule. But it .should not serve as a trump card. Rather, the positive and negative effects of environmental 
protection on employment can be used as one of the inputs to a rulemaking’s cost-benefit analysis, 
with the consequences of joblessness evaluated using standard economic technique,s. Perhaps most 
importantly, analysts and policymakers must recognize that even the most sophisticated job impact 
analyses have only limited predictive power in our complex and dynamic economy. While research,, 
should be carried out to refine and improve these models, the degree of uncertainty associated with 
estimates of employment impacts should be acknowledged. 

Ihis report examines the use of job impact analysis by the federal government and advocacy groups, 
discussing how cost-benefit analysis can incorporate regiJatory effects on layoff's and hiring, and how job 
impact models can be used and mismsed in the public policy debate. On the ba.sis of this analysis, several 
recommendations are offered: 

1. Job impact analysis is not an alternative to, or sub,stitute for, cost-benefit analysi,s. Rather, employment 
effects should be incorporated into cost-benefit analysis on the basis of traditional economic principles. 

2. The difference between short-terai and long-term unemployment should be taken into account when 
determining the economic costs of layoffs. 

3. The potential for regulations to positively and negatively affect workers should be recognized. 

4. Economic models used to predict employment effects should be well suited to the type of regulatory 
effect being estimated (e.g., regional versus nationwide and multi-sector versus single industry). 

5. Uncertainty surrounding model predictions should be acknowledged by analysts and policymakers, 
and all assumptions and modeling choices should be disclosed. 


T]-ie Regulatory Red Herring | Executive Summary 


1 




97 



The attentions of President Obama, Congress, the media, and the public continue to focus on jobs. 

While the high unemployment rate — currently at around 8.3%^ — certainly provides good reason for that 
Focus, too much of the rhetoric and activit}' on this issue have concentrated on the alleged connection 
between emironmental regulations and unemployment. Em-ironmental regulations have been attacked 
wudiout consideration of the benefits of regulation, the rigorous process used to develop rules, or 
crucial distinctions between job losses and unemployment as well as between short-term and long-term 
unemployment. By better understanding what unemployment means and how consideration of jobs fits 
into the analysis of regulations, the attentions of the public, press, and politicians can be redirected more 
productively. 

Poiitical Attempts to Link Environmental Protection to Employment 

Claims that environmental regulations cause unemplo^Tnent have been a staple of political discourse for 
decadesd But as the American economy continues to struggle in the aftermath of the 2008 recession, 
assertions about the negative employment impacts of environmental regulati ons have resurfaced 
with increasing volume and frequency. During roughly the first twenty days the 1 1 2'*^ U.S. House of 
Representatives .sat in session, congressional committees scheduled at least tw'enty separate hearings 
on the purported link between regulations and the nation’s job woes-^ From 2007 to 2011, the phrase 
“job-killing regulations” underwent a 17,550% increase in usage in LIS. newspapers (from just four 
appearances in 2007 to over seven hundred in 201 1 

Representative Fred Upton — a Republican Congressman from Michigan and Chair of the House 
Energy and Commerce Committee — provides an example of how this rhetoric has been deployed most 
aggressively to target environmental regulations. In a 2010 opinion piece, Upton ‘'declar[ed] war on the 
regulatory state” and singled out for special condemnation \ handful of job-killing regulations the EPA is 
hnalizing.”* When EPA announced a few months later that it would delay updating its ozone regulations, 
Upton pressured the agency to curtail regulatory activity even moi-e drastically: “At a time of near double- 
digit unemployment, the EPA should stand down altogether from any action that will further hamstring 
our fragile economy.”^ 

Since the 1 12"’ Congress was gavekd into session in January 2011, numerous bills have been introduced 
to directly or indirectly weaken EPAs regulatory authorit)^} in the name of job protection. In fact, there are 
so many pending bills that House Majority Leader Eric Cantor created a website, Jobs Legislation Tracker, 
to keep tabs on the multiple proposals aimed at ‘‘remov[ing] onerous regulations that . . . impede private 
sector growth and job creation.”" Adding more reviews, analyses, and audits to the inlemaking process in 
order to "reduce regulator)^ burdens” is page one of the Hotise Repnhlican Plan for Amenca ’s Job Creators.^ 

Nearly twm dozen bills introduced or drafted directly target EPA regulations, seeking to delay 
implementation of rules or to strip EPAs regulatory authority entirely,^ with the impact on jobs as a 
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leading justification. " At least a fevv bills introduced would take the even more draconian measure of 
imposing across-the-board moratoriaon rulemakings.^- Multiple other bills iiave sought to add new 
procedural constraints to the regulatory process. At least nine bills have proposed new impact analysis 
requirements for rulemakingSj including general mandates tor job impact statements and additional 
analysis on cumulative costs, energy price.s, and jobs.'* Another nine bills have proposed modifying or 
expanding existing regulator)- analysis and review processes.'- Finally, at least four bills woiiid create new 
congressional regulatoiy apyro-yil mechanisms.’’' These legislatix'e proposals would add requirements on 
top of the extensive economic analysis and regulator)- review procedures aireadv in place. 

Even without passing legislation, Congress has a variety of means to apply political pressure, such as 
committee hearings and public statements/' For example, in late 2010, over 1 50 N-lembers of Congress 
Signed letters urging EPA to balance environmental protections with job preserx^ation, and specifically 
to scale back its proposed controls for hazardous air pollutants from industrial boilers (the '‘Boiler 
N'EVCT Rule’’).''^ They were spurred to action in part by economic analyses released by industry groups, 
predicting that the Boiler MACT Rule would jeopardize tens of thousands of jobs.’’ In March 201 1, 

EPA issued a final rule, having scaled back its proposed standards; a few months later, EPA suspended 
the rules etfcctive date,'"^ and the agency p»roposed even further modifications in December 201 1.'^’ 
Similarly, last summer, thirty- four Senators circulated a letter claiming that EPA's proposed revisions to 
the .standards for ozone pollution would threaten tens of thousands of jobs.’’ Again, interest groups’ dire 
job predictions played a key role in attracting congressional attention. In August 2011, the White House 
Office of Information and Regulatory .Ml'airs refused to grant EPA’s proposal the green light, explaining 
that the President "'docs not support finalizing the rule at this time."--' 

More recently, the Keystone XL oil pipeline has been a flashpoint in the debate over job.s and the 
environment. Though the State Department estimates the pipeline would oiily create a few thousand 
temporaiyconsStruction jobs and "would not have a significant impact on long-term unemployment,”-'’ 
supporters of the pipeline insist over 100,000 direct and indirect jobs would result from the project.-’ 
Representative Upton sharply criticized tlie President s decision in January 2012 to not approve the 
pipeline, saying "the American people should not have to keep w-aiting for jobs and energy security: If 
President Obama cannot say yes to jobs, Congress will.”’’" Sean Sw^eeney ofComeUs Global Labor 
Institute reported that the pipeline’s backers are inflating job numbers: “The problem is that this is 
being depicted a.s an economic game changer, a.s a get- America-back-to-work project that has an almost 
miraculous capacity to figlit our employment problem."-' 

Supporters of environmental policies have also capitalized on job impact arguments to bolster their 
agenda. President Obama has frequently placed green jobs at the center of his economy recovery plan, 
arguing "the country that leads in clean energy and energy efficiency, I'm absolutely convinced, is going to 
lead the global economy tomorrow:”*'’ Much attention has focused on stimulus spending,-^ but promoting 
ne-w regulation.s is also part of the strategy. Pro-bioffiel rules from EPA and Agriculture -were released 
in 2010 as part of a green jobs package.^' When RPA took its first steps to regulate greenhouse gase.s, 
Administrator Jackson promised "this pollution problem has a solution — one that will create millions of 
green jobs.’’-’’ 

Congress has also touted the employment benefits of environmental protections, perhaps increasingly 
so since 2009, wTien the Senate created a subcommittee specifically on “Green Jobs and the New 
Economy.”'* In congressional debates over EPA regulations, supporters are quick to cite studies from 
academic and environmental groups estimating hundreds of thousands of new" "American jobs in 
manufacturing, installing and operating modern pollution control technology and producing clean 
cnerg)'.’^^^ Employment benefits were a central argument during the Democrats’ pushes to pass 
Renew'able Electricity Standards and climate legislation.^ More recently, everything from e-w’aste 
recycling bills^' to renew^able fuel tax incentives'^ have been cited as job creators. 
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L niot1un,at'e]y, when polit'iciai\s or policy advocates remark on howtierv EPA regLiiations are fueUns: 
the rising unemployment rates '" or how climate legislation will “significantly lower the national 
unemployment: rate,”'^ their rhetoric oiten clouds the discussion. To understand whether and how job 
impact analysis can inform environmental policymaking, it is important to undenstand some basics about 
dynamic labor markets, and how job impacts differ from traditional costs and benefits. 

The Difference between Job Loss, Short-Term, and Long-Term Unemployment 

’Ihe labor market is dynamic. ’When the U.S. Department of Labor measures unemployment, it is taking a 
snapshot of a constantly changing, cyclical process. The Department surveys a .sample of LkS. houseliold.s 
and counts the number of adults trying to find employment who, at that instant, are not employed. At 
any given moment, the stock of unemployed individuals includes not only those individuals who have 
been laid otf, but also new entrants (e.g., young workers and college graduates), re-entrants (e.g., older 
workers coming out of retirement or individuals retuniing from time spent caring for family members), 
and workers who quit jobs without finding new employment first.’"^ In short, job loss contributes to — but 
is not the same as — unemployment. 

In a dynamic economy, workers flow-' into and out of the stock of unemployed individuals. During a 
period of economic downturn, the flow' of people into unemployment exceeds the flow' of people out of 
unemployment, and so the stock of unemployed individuals increases. During an economic expansion, 
the flow^ of people coming out of unemployment exceeds the fltnv of people into unemployment, and the 
stock of unemployed people decreases. 

Even during economic booms, unemployment exists. Tie unemployment rate during economic 
expansion.*; is typically between five and six percent in the United Statesd*^ Indeed, some temporary 
unemployment is part of a healthy economy, as new entrants join the workplace, indhiduals choose to 
exit current position.^ to seek different or better-paying work, and businesses shift their labor needs in 
response to market demands — all causing individuals to join the stock of unemployed people for at least 
short periods of time. 

Quite often, large numbers of unemployed individuals and job vacancies coexist.^’ Unemployed 
individuals may be viewed as available ivorkers moling through the labor market on their way to job 
vacancies. But they need time to search for a neiv job and to be selected by a new*- employer; some new 
positions will also require retraining or relocation. 

Not only is "unemployment" therefore too broad a term for debating the nation s current employment 
problems, it is also too narrow^. It omits Important categories of individuals: di.scouraged ivorkers (those 
w'ho would be unemployed but have given up looking for work), the underemployed (those w'ho have a 
job, but would prefer to work more hours), and the inadequately employed (those whose skills exceed 
what is required for the job they hold and who are therefore not as productive as they could olheiivise 
be).'’" 

Another key distinction is bctw’ecn short-term and long-term unemployment, W'hich have very different 
consequences. Some short-term unemployment is inevitable. In a dynamic economy, people may sivitdi 
jobs, and employers' demand for labor may expand or contract. Owfing to imperfect information, it can 
take time for .available w'orkers to find appropriate job.s and for employers to interview and hire workers. 
■Wk)rkers do not have complete and perfect information about the benefits and responsibilities of ail job 
openings across the country; employers do not have complete and perfect information about the skills 
and qualifications of all job seekers. Tiese factors are referred to as"tTiction” in the labor market, and 
result in some level of unemployment.*^ 
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Long-term unempioyment, by contrast, results when labor supply persistent})? exceeds labor demand in at 
least some regions or sectors of the economy. It can be driven by a number of factors, including inflexible 
wage rate.s,*' technological change,*^ and foreign competition.''* Potential causes for the nation's current 
unemployment troubles include the immobility of the workforce across sectors and geographic regions 
as the composition of labor demand shifted; long-term structural changes to the LIS. economy as.sociated 
with technological advances and globalization; and the prolonged reduction in consumer demand during 
the recent economic reces.sion.*’ 

Cla.s.sic economic theory indicate.s that iflabor were perfectly mobile, w'orkers would relocate or retrain 
until wage differences among sectors and regions exactly offset the costs to the worker of relocating."* 

-Real world imperfections in the intcr-.sectoral mobility of labor occur for a number of reason.s. For 
example, relocation costs money and time, which workers may be hesitant to invest for uncertain 
returns."* bidividuals who are laid oil* from one industry may not be able to fill positions in another 
industry (even if that sector is actively hiring workers) because they do not have the necessary skills.* 
Hiese individuals will require training, which is also costly, takes time, and has uncertain return.s. 

Laid-off workers also cannot easily relocate their housing and other immobile region-specific assets, 
notably social and family groups. Relocation costs therefore include the costs of cutting social and 
psychological ties to the current geographical location.-*' While certain regions may be hiring, laid-off 
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workers may not want to move tliere becraise of the costs involved, especially if they are carr)-ing large 
mortgages during a time of falling housing prices or have children in school. 

Ihe ellort necessary to find new employment depends in part on the distance required for relocation.'” 

If relocation costs arc high, then unemployed individuals are unlikely to relocate to obtain new 
employment. Empirical studies show that there is a negativ'^e relationship between search in.ten.sil'y and 
distance to jobs — that i.s. the further the position is away from a -workers current location, the less likely a 
worker is to find it, which may increase the duration of unemployment.'' 

Long-term unemployment tends to be higher during periods of economic contraction.'"’ Lo^\’ aggregate 
demand for goods and services reduces production. When production drops, it lo-wcns the demand 
for labor. Employers may re.spond in several ways, including by reducing wages, reducing hours, or 
incentiviring early retirement, but layoifs are also likely Even if wages can be reduced (minimum wage 
laws or union contracts may prevent salary cuts), emp»Ioyers may fear that reducing wages or cutting hours 
will adversely atiect employee morale and paroductivity.'' As such, employers tend to lay otf workers 
when aggregate marketplace demand is low. Unfortunately because total demand for labor has fallen, it 
is difficult tor these laid otf workers to find new jobs, which means that they are more likely to tran.sition 
from short-term to long-term unernp'loyment. In other words, if an environmental regulation does cause 
some layotfs, during an economic downturn the negath’c consequences are likely to be greater because 
those workers will probably face additional difliculties finding new employment. 

On the other hand, during an economic downturn, regulated industries may hire otherwi.se unemployed 
workers to design, fabricate, and install the necessary pollution control equipment.^” Typically when 
firms hire new workers to comply with regulation.s, the new wages paid are calculated as a cost of the 
regulation, because those workers could have been allocated in other productive functions in the 
economy However, during period.s of high unemployment, those worker.s may otlierwise remain jobless, 
meaning their opportunity costs are ver>’ low. In such cases, concentrating just on wages paid may 
overstate the overall social costs, because otherwise idle workers are being put back into the productive 
workforce. 

If the regulatory costs are higher in some respects and lower in others during an economic downturn, the 
net efiect is ambiguous. Whether or not a rule should be delayed during a period of unemployment, then, 
is highly contingent on the specific circumstances of the rule. While delaying a rule until employment 
levels recover may decrease some costs associated with production-related layoffs, it may also increase 
other costs associated with new compliance-driven hiring. And, of course, delaying implementation of a 
rule foregoes tiie net social benefits it would have generated in the meantime by improving environmental 

quaiit)' 

Long-term unemployment imposes greater economic costs than temporary layoffs. As the duration 
of unemployment increases, individuals become less attractive to employers.^^ Any loss of skills or 
productivity during periods of unemployment may result in lower wages once work is found. The longer 
an individual remains unemployed (without training or the acquisition of skills that employers value), 
the greater the likelihood that he will be eligible for only low-skilled, low-wage employment,''’ Tie long- 
term unemployed may need to attend training or education programs to increase their marketability. The 
largest costs from job lo.ss tend to be experienced by older workers, who may have acquired considerable 
seniority with employers, and may be viewed as more difficult to train or costly to hire.'^ 

Unemployment insurance, Social Security, private pensions, and other sources ofhousehold income may 
mitigate the individual harms associated with job loss. To the extent that laid-olT workers may not be able 
to find full-time employment, but rather must accept part-time or temporar)^ employment, household 
income will likely fall. Empirical analysis of the income effects of layoffs is mixed, but there does appear 
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to be consensus thdt the costs of unemployment increase as the length of unemployment increases, and 
are likely to be lower for individuals who have skills that can be transferred across ind ustries, sectors, or 
geographic regions^''’' In addition to earnings losses, laid-off workers may experience a range of social- 
psychological problems, including reduced health, loss of self-confidence, depression and ,dcoholism. 

The likelihood of such consequences again tends to increase with duration of unemployment.'^^ 

To summarize, job loss and unemployment are related, but are different phenomena, in addition, long- 
term unemployment and short-term employment have different causes and effects. How job loss or 
creation may contribute to the redistribution of the -workforce, and how long-term unemployment may 
generate significant costs, arc both factors that policymakers may want to consider in their decisions 
on environmental regulation. However, such considerations need to be properly incorporated into the 
broader, existing mandates for regiilatoiy impact analysis. 

Existing Regulatory Impact Requirements and the Role of Jobs Analysis 

when a federal agency proposes a new regulation, it is because a statute passed by Congre.ss authorized 
it to do so. Often, at that point, many of the broad policy considerations have already been debated by 
Congressj it is then left to the agency to implement that decision in the best possible manner. Under 
executive orders in place since the presidency of Ronald Reagan, federal agencies are required to exercise 
their regulatory discretion by studying a range of alternative actions, considering the costs and benefits of 
each, and selecting the most efficient option that will maximize net social benefits.^" 

EPAs recent regulations, which have come under attack for “killing jobs,” have all gone through 
economic analysis and have been vetted by the White House Office of Information and Regulatory 
Affairs. For example, the Boiler AlACT Rule discussed above is estimated to deliver between $22.2 
billion and $54.5 billion in benefits per year, including the avoidance of thousands of premature deaths 
and cardiopulmonary illnesses annually {as w^ell as significant, non-monetized ecosystem and mercury 
reduction benefits); by comparison, only about $1.9 billion in costs are expected. 


Figure 2: Annual Costs and Benefits of Sample EPA Regulations 
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Besides a cost bcnelit analysis and White House review^ the Boiler MACT rule — like ail siqniiicant 
cnvii'onmentai rules — was also subject to a small business impact analysis, an unfunded mandates 
as.sessinent. a review of the impacts to cliildrens health, an energy eliect statement, and an environmental 
justice review'd' The presidential orders on regulatoiy review also mention consideration of job impactsd' 
and in light of the current economic downturn, job ehhets are particularly saiientd' EPA has therefore 
been including job impact analyses in its most recent significant environmental regulations.''" These 
additional impact analyses are done separately from the cost-benefit analysis- ct>nducted by the agency, 

EPA’s job impact analy.sc.s attempt to forecast the efiect of a rule on layoffs and hiring in the regulated 
industry. To conduct these analyses, EPA employ’s a type of forecasting model, which is discussed in 
the folloveing section. Tire agency sometimes uses the results of its job impact analyses in its feasibility 
analyses, attempting lo determine if the job losses associated whth a regulation are too hiqh.'’" This practice 
has been criticized as inconsistent with the goals of maximizing economic efficiency, because job losses 
are not compared to the regulatory benefits that are iorgonc vw'hcn the regulation is adjusted.'"'’ 

Job-S created or lost arc often not considered in standard cost-benefit analysis, '' based on the assumption 
that labor markets are relatively efficient, meaning the costs associated with layoffs should be transitory.'- 
If labor markets operate smoothly, -workers laid off as a result of a regulation will obtain employment 
eisewffierc. Under this assumption, regulation results in reallocation of labor, rather than a bcnclit or co,st. 

Tlie traditional view^ is captured by the example of a broken window’s effects on spending and economic 
■activity. Imagine an errant baseball flics through the window’ of a local storekeeper. Tlie storekeeper mu.st 
now bear the cost of the necessary labor and materials to repair her damaged storefront. It i.s tempting 
to argue that this financial loss is balanced out by a corresponding benefit. Indeed, the baseball mishap 
has created a day’s w'orth of work for the window repairman: he now stays employed, collects wages, 
and spends those tvages on more goods and services, with positive ctfect.s rippling througli the economy. 
The fallacy, however, is to think that the broken window has produced a gain, while in reality’ it has only 
resulted in a redistribution of money. If the batter had instead .struck out, the storekeeper may not have 
hired the repairman, but she w’ould have put that money to some use — a different business improvement, 
perhaps, or a personal purchase, •which also w’ould have generated positive ripple effects through the 
economy If she chose to save the money, then it would add to the capital pool available for borrow’ers to 
engage in consumption or investment. In any case, just as much money would be available to circulate 
through the economy and generate employment whether or not the window’ is broken: the broken 
wiiidow merely determines who wnll benefit (namely the repairman); it does not create any net benefit. 
Indeed, by forcing the business owner to reallocate resources from some other w’elfare-enhancint? use 
(like a necessary home improvement) to window repairs for her store, the batter s foul ball has reduced 
the storekeeper’s overall well-being. 

Compare the.se labor effects to more standard costs and benefits. If a regulation reduces the air pollution 
Irom an industrial boiler, the resulting cleaner air delivers health and environmental benefits, such as 
fewer cardiopulmonary ailments and less acid rain. Those benefits come at a cost: the industry must 
install pollution control technologies or processes, and the government must administer the regulation. 

If the positive consequences outweigh the negative consequences, then the rule is cost-benefit justified. 
The labor costs associated with installing those control technologies are typically treated as costs, not as 
beneficial job creation, for the reason discussed above — the new’ employment is created by a reallocation 
of labor resources from other uses. 

If workers are displaced by regulation (for example, ifa factory closes as a result of a pollution control 
requirement), neoclassical economic theory predicts that in a flexible labor market, they wfill move from 
one firm or sector of the economy to another in response to job openings, and wages wall adjust to restore 
employment levels. If this assumption holds and workers are quickly hired by another firm or indirstry, 
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then the costs associated ^vith the labor loallocation caused by the regulalion are lusncxistcnt or ininimal. 

On the other hand, if the classical assumption, of rapid rehiring doe.s not hold, and Avorkers Itvive 
difficulty finding replacement employment, then the transition costs associated Avith layoffs — including 
psychological, emotional, relocation and training costs — may be considerable. ^ A.s the duration ot 
unemployment increase.s, loss of skills or productivity may result in lower future wages and a decrease in 
lifetime earnings. Being out of work tor a substantial amount of time also increases risk of serious social- 
psychological problems, including health imp'acts, loss ofself-conhdcnce, depression, and alcoholism. 
Importantly, long-ternA unemployment tends to be higher during periods of economic contraction, such 
as the country has experienced since 2008."' 

'i here are good reasons to be concerned that, in reality, labor markets do not always operate smoothly 
and that, tht:;reiore, cost-benefit analysis should take employment ellects into account. Workers who are 
laid off cannot easily relocate their housing and other region-specific assets like social and family groups. 
Information barriers to identifying open positions in unfamiliar geographic regions or economic sectors, 
as Aveli as skill barriers to transitioning into a new held of emplo\'ment, may further inhibit workers' ability 
to quickly and easily find new jobs. 

Hie efficiency consequences of employment impacts are easily incorporated directly into co.st-benefit 
analysis. 'Hie transition costs associated with a rule are, ultimately, costs. Though cost-benefit analyses 
in the past have rarely examined tlic reallocation oflabor, the standard methodology has the tools to 
do so. The transition costs that cost-benefit analysis coultl reflect include relocation or retraining costs, 
long-term productivity effects, and any negative effects on psychological or physical health resulting from 
long-term unemployment. If these transition costs are substantial, they maybe enough to raise total 
costs above benefits, making the rule inefficient. On the other hand, if net benefits remain positive, that 
means that any negative impact from layoffs and associated transition costs are outweighed by other sSocial 
benefits. 

At the sain,e time, transition benefits could be associated with environmental regulation. Regulation 
can spur demand in a local labor market by, for example, requiring facilities to retrofit pollution control 
technology. If that market had recently experienced a labor demand shock resulting in a substantial 
number of underutilized w^orkers, then increased hiring could cause an important sector- or region- 
specific welfare gain. Even if aggregate, economy-wTdc demand for labor is not increased by the rule, 
expanding employment opportunities in .specific markets may have particularly significant con5equence.s 
for workers — especially in areas in which the regional or local economy is depressed. 

If the assumption of w’eil-functioning labor markets is relaxed for the purpose of calculating transition 
costs associated with layoff's, the same should hold true for determining tran.sition benefits associated 
with hiring. Examining only one type of transition effect in a cost-benefit analysis would create an 
unjustified anti-regulatory bias. If currently underutilized w-orkers are hired into new' positions witli 
higher productivity because of a rule, this fact should be reflected in the analysis. The best way to do so 
would be to calculate compliance cost.s on the basis of the opportunity' costs of the wwkers who are hired 
m order to comply -with a regulation. A standard assumption is that those opportunity costs are exactly 
equal to the Avage paid for the Avorkers, but in imperfect labor markets, thi.s may not always be tlie case. If 
a worker is currently unemployed, then the opportunity' costs associated with allocating that person to a 
new position are Ioav, because unemployed workers generate very little productivity-. Wages could come 
down in times of high unemployment to reflect this reality, but in the real world, w-ages are slow to adjust 
to change in labor demand. Because the social costofallocatingunempToycd workers to a new position is 
low, compliance costs from a social perspective are lower than the wages that are paid. 

Tliere are also distributional effects related to employment that maybe important for policymakers to 
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consider. For example, a rule may help relatively affluent customei's but harm low-skill, low-income 
workers. So long as the aggregate benefits outweigh the harms, standard cost-benefit analysis would show 
sucli a rule to be eflicicnt. Only a subsequent distributional analysis would scrutinize exactly who bcnchts 
and who is burdened. Policymakers may then choose to leave such considerations to the political process 
or may try to adjust the regulation to minimize or offset the unbalanced distributive cli'ects. 

It the negative employment efTcct.s arc mostly distributional, it is not clear that altering or revoking the 
rule is the optimal response. Rather, direct compensation for d.isproport;iDnate regulatory costs may be a 
more de.sirable way to achieve distributional goals.'"* There are, however, important practical and political 
limitations to such compensation schemes. In those cases where compensation for nonwvage losses from 
unemployment — like lost skills and psychological harm.s — is difficult, altering a rule to reduce labor 
transition costs may be the best option. 

These are complex considerations, which require good analysis. The risk is that policymakers, in a bid 
to minimize the transition costs of a regulation, may change the rule in a way that causes even larger 
unintended efficiency losses. Indeed, the most significant pa.st attempt to reduce transition costs 
associated with environmental protection- -the grandfathering of existing, coal-fired power plants 
under Clean Air Act regulations — has resulted in massive inefficiencies that W'ere not anticipated at the 
time the policy w’as made. This is why the vast majorit)' of economists now' prefer ilexible, market- 
based regulatory tools with compensation for distributional effects, rather than command-and-control 
regulation with transitional regulatory relief. Market-ba.scd regulations allow fjrm.s to rc.spond in the most 
efficient manner, minimize the administrative burden on government, and often simplify compensation 
.schemes for any negative distributive effects.^® 

To conclude, the labor eft'ects of rules are sometimes Important, and examination of the costs and benefits 
a.s.sociated whth layoffs and hiring can play a useful role in regulatory impact analyses. Cost-benefit 
analysis is already a complex and time-consuming task: cost estimates require engineering analyses and 
technology forecasts; benefit estimates require detailed scientific models, dose-re.sponse curves, and 
careful surveys of the value of health or environmental gains. Adding an examination of secondary effects 
on labor markets — dynamic, complex systems that are extremely difficult to model — will increase the 
analytic burden faced by agencies, but can also generate valuable information that should be considered 
by policymakers. To en.sure tliat this kind of analysis actually helps improve regulatory decisionmaking, 
careful attention must be paid to the nature of the labor market, and e.specially the w^elfare effects 
associated with different potential jobs effects of regulation. In other words, if employment effects are to 
be taken into consideration when setting regulatory policy, then the accuracy, transparency, and potential 
limitations ofthe economic models used to estimate employment effects matter. 
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All ot the models used to estimate the elTect of environmental regulations on layoffs, hiring, and overall 
employment have limitations, M'hich means that the picture they provide is necessarily incomplete. 
Currently most; models are best able to examine only part of the picture — like layoffs or hiring in 
a particular sector — and cannot accurately model the dynamic, economy-Avide effects of a policy 
on aggregate employment levels. Because overall employment responds to large, macroeconomic 
factors, individual environmental regulations will rarely liave lasting effects on aggregate employment. 
Environmental regulations that do iiol affect marginal labor productivity in the general economy are more 
likely to influence only the geographic or sectoral distribution of employment opportunities, rather than 
national employment levels. Current employment models are better suited to measuring these effects 
than forecasting economy-wide consequences. WTiile this information may be useful for policymakers, 
especially when designing mechanisms to reduce transition costs and protect against long-term 
unemployment, it should not be mistaken for an accurate picture of the net effects of an environmental 
policy on employment in the economy as a whole. 

Overview of Model Varieties 

Multiple frameworks can analyze employment effects — from simplistic supply-and-demand curve 
analysis to complex computable general equilibrium models. Each technique has its own strengths and 
weaknesses; therefore, particular models may not be ideal for analyzing certain public policies. 

Single Market Supply-and-Demand Analysis: If a policy has only small effects on a single market, analy sts 
can turn to the most elementary of economic tools and plot the supply and demand curvesd' ThivS 
approach has the advantage of being inexpensive and fast Assuming the regulation causes production 
costs to Increase, the higher price may then be passed on to consumers, someofwhom may decrease 
their demand. By assuming a drop in consumer demand for a good or service decreases output, which 
in turn triggers a proportional drop in labor demand, basic job impacts can be estimated. Of course, 
the simplicity of tins analysis is also its shortcoming: by ignoring all but a single market, the technique 
overlooks the possibility of simultaneous job creation in other sectoK, either because regulatory 
compliance requires new goods and services, or because consumers seek out substitute goods as they 
lower their demand for the regulated product.^ Consequently, this kind of analysis is really only 
suitable for “very small-scale regulations/'’® and even then can only offer an incomplete estimate of total 
employment effects. To capture more complex market interactions requires, at minimum, a multiple- 
market partial equilibrium analysis. 

Multipie-Afarket Partial Equilibrium Analysis: A strictly partial equilibrium analysis studies only one 
market, holding the prices and quantities of goods and services in other markets constant. A multiple- 
market partial equilibrium analysis, liowever, can capture a finite set of important linkages between 
sev^eral markets, while still assuming the absence of broader effects to the general economy.’^^ By 
assessing a few closely related markets for substitutes and complementary goods, multiple-market partial 
equilibrium analysis can paint a clearer picture of the effects of certain regulations; it can be especially 
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u-scjul lo evaluAtc pohcit-s Oiiat change the relative price of a specilic good." But for regulaiioiis with 
economy-wide impacts, this approach cannot capture the complex interactions between ^'arious markets, 
and an economy-vcidc general equilibrium model is necessar>7 

Fixcd-Pricc Genera/ Equilibrium Sintulatiom (I-O Aiodeh): Fixed-pmice simulations are the most widely 
used tool to assess the employment etiects of environmental policies.''' These models hold prices 
constant, vvhich, though unrealistic, allows researchers to easily estimate economy-wide eifects and break 
down results by sector or region. Tlicse simulations are designed to focus on impacts to specific sectors of 
the economy, while still estimating iiow changes in the demand for goo-ds and services ripple ihrouqh the 
entire economy. 

These models are built around input-output (1-0) tables, which are essentially accounting matrices that 
show the flow of goods and services through the economy; the output of one sector is the input for 
another. Tlie tables are ideally built from data derived from detailed surveys of manufacturers:''^’ howe\-er. 
sometimes surveys may prove too costly and I-O table may instead be built around shortcuts, vvhich 
underinine.s their reliability.^’ From these tables, I-O analysis derives "multipliers’' that indicate how an 
increase or decrease in activity in one industry affects business activity and jobs at all other industries.^' 

1-0 simulations have important limitations. It is more difficult to model policies that change supply 
compared to policies that change demand. 'Hiesc simulations also cannot reflect long-term, structural 
changes to the economy, like globalization and industrialization. Moreover, because these models require 
constant prices, there is no room for price adjustments, and so they cannot account for substitution 
betweeiv goods and services consumed. As a result, I-O models tend to overstate employment efi'ccts.^'^' 

Some examples of popular fi.xed-pricc models arc IMPLAN (l.Mpact analysis for PLANning, created by 
MIG, Inc. using data from federal government sources)*'" and RlMS-11 (Regional Input-output Modeling 
System, developed by the US. Bureau of Economic Analysis). Such models may provide good estimates 
for the short-run efFect,s of policie.s in small economies; but for policies with a large enough impact to 
affect relative prices, a more sophisticated approach is likely required. For example, the RIMS website 
cautions that "RIMS multipliers are best suited for estimating the impact of small changes on a regional 
economy/'*'*’ and some analysts have advised tliat since it cannot capture changes over time, "IMPLAN is 
not readily suitable for forecasting the effects of public policy changes.'"*” In particular, for "policies that 
liave large, widespread impacts, like carbon taxes lo address global warming, the [assumptions about] 
prices implicit in the linear model can lead to significant inaccuracy in policy analysis.”^’ 

Computable Genera! Equilibrium (CGE) Simulations: Computable General Equilibrium models use the 
same data as T O analysis, but CGE.s permit for fluctuating prices and more complex interactions among 
economic sectors.”^ In particular, CG.Es allow for substitution of goods and services, creating a more 
realistic picture of employment — and “less extreme assessments of employment impacts.”'’*' 

CGEs first emerged in the 1960s, and by the 19S0stlieyhad gained widespread use among analysts 
seeking more powerful, sophisticated tools to estimate economic impacts.^'’ Common CGEs include 
REMI (Regional Economic Models, Inc.)"'' and Global Insight (developed by IHS, Inc.).'’'' 

Unfortunately, the main strength of CG,E models — complexity — is also their chief disadvantage. A 
CGE model is composed of multiple equations solved simultaneously;*’' the more sophisticated the 
CGE model, the greater the number of equations to be estimated and the greater the degree of model 
calibration required. They are therefore more expensive to purchase or construct; they require more data 
and more analysis; and their complexity makes them less transparent to a lay or policy audience.^'’ 

In particular, hidden within the CGEs structure are multiple decisions about the correct values for 
additional term.s, decisions typically left up to the modelers’ judgment.'’^' Often the values of key 
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paranietcr.s amount to guesstimates about the rate of substitution betw^een c.oods or tire development ol 
technology,'""' raising concerns about consistency and accuracy.'^' Since CGEs ofterr do not explicitly 
define all their assumptions, the inodels are frequently charactcrired as “ black boxes’’’' - — tliough some 
argue that the chief problem with CGEs is not their inlierenl complexity or hidden assumptions, but 
rather a miscommunication of the models’ structures and results to policy audiences.'^''' 

Because CGEs are focused on large, economy-wide effects, only policies with impacts on the scale of S 1 00 
million or more can be accurately assessed using such models. CG Es work especially well for policies that 
change tax rates or the use of technology (like adding new emissions controls to smokestacks). 

Despite their sophistication, standard CGE models are still static models, meaning they assume all 
economic activity occurs at a nxed point in time, and they cannot capture changes in variables over time. 
They are ty'picaily built around macroeconomic data from a single refcrenceyear, making it difficult 
for the model to capture major economic fluctuations, dynamic economic components like changes 
m investment and savings, or ellects of hnandal and monetary policies.'^^ Dynamic CGE models, by 
contrast, can reflect changes to the population and capital stc>ck to simulate long-run equilibria. For 
dynamic CGE models there is a tradeoff between the length of time that the model covers and tire 
degree of sector-specific detail that may be incorporated into tlic modcl.’*^ To more directly analyze how 
variables naovc over time, a dificrenL approach may be required. 

Eccncmeiric Estimation of Adjustment { Time-Series Models): For long-run relationship.s among 
employment in various sectors, time-series analysis may be appropriate. Whether linear or non-linear, 
simulated models do just that: they simulate, rather than directly estimate, economic variables. By 
contrast, time-series models allow for direct estimation of long-run relationships, based on data like 
historical monthly employment rates. But again, there is a tradeoff between the time horizon covered and 
the number ofsectors that can be studied, due to data and computational limits, and any increase in 
model detail or the time horizon will increase the complexity and potential for errors. Many economists 
have argued that forecasting models sliould not be used in policy analysis because the rCsSuIts are highly 
sensitive to the model’s structure, such as how it responds to economic shocks.*'’^ In general, forecasting 
models should be regarded wfith caution, and time-series analysis should typically only be a supplement 
to other ty’pes of employment e.stimatcs.”’'^ 

Case Studies on Employment Estimate Models in Environmental Policy Debates 

Nearly every controversial environmental policy proposed during the last several years has featured a 
debate over the possible employment effects. Unfortunately, few of the studies used to support either 
.side in these debates meet the criteria for well-executed models, and even less frequently do the political 
debates mention the potential limitations of the results. A few case studies will illustrate how veiy 
different estimates can be generated for similar policies or interventions, 'llie purpose of these case 
studies is not to pick out which estimates may be more reliable and which maybe more suspect, nor 
is the purpose to criticize the authors of any of the studies included, w^ho may have clearly stated the 
assumptions used and limitations of the results. This report lakes no position on the validity of the studies 
discussed below. And the fact that the models can produce a wide range of outcomes does not mean they 
have no place in legitimate policy debates. Rather, the point is to caution anyone who would use a sintjle 
study or model as definitive proof of the aggregate employment effects of a regulation or investment — 
rules can often have contradictory effects on demand for labor that will interact in complex w-ays. Models 
that cannot accurately account for these opposing tendencies risk overstating or understating net effects. 

Figure 3 provides a brief summary of several recent analyses of the etfect of environmental policies on 
labor markets, and the case studies that follow summarize the role that these analyses played in the policy 
discourse on these subjects.''*’ 
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Figure 3: Case Studies on the Limitations of Employment Models 
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Cabe St-Jviy ^ 1 : Renewable biectriciry Standards 

A national Renewable Electricity Standard (RES, also known as the Renewable Poitl'olio Standard or, 
more recently, the Clean Energy Standard) would require that electricity suppliers include a certain 
traction ol their electricity from renewable energy sources like solar generators or wind farms. Thoue,h 
several states have their own RES programs, there is currently no federal RES (even thou^-h each House 
ol Congress has individually passed several versions, no single bill has ever passed both chamber.s).''^ 

A federal RES has been proposed for years, with President Obama most recently calling for 80A clean 
energy' generation (including renewables, but also natural gas, nuclear power, and coal accompanied by 
carbon capture and storage) by 2035.'“^ 

Claims about job impacts have featured prominently in the RES debates. While most studies predict 
job growth from a federal RES, at least one study — by the Heritage Foundation — estimates significant 
job losses. That Heritage Foundation study has been cited in the Republican Staff Commentar)' of the 
U.S. Congressional Joint Economic Committee' ‘-and presented in testimony before the. EJ.S. House 
Committee on Over.sight and Government Reform.'- ’ On the other side of the debate, vaiaous groups 
have produced positive but still highly variable reports, even when using similar models to analyze the 
same underlying policy. Several of these findings were included in Senate Majority Leader Harry Reid's 
report on “J(^b Growth from Investment in Renewable Energy."-’'' In all ca.ses, on both sides of the debate, 
the results were reported as def nitivc. raw numbers, with no discussion of methodology, assumptions, or 
iiinitations. 

Case Study #2; Transport Rule and Utility MACT Rule 

To address the serious problem of upwind states contributing to the poor air quality in do-wnwind states, 
EPA proposed the “Transport Rule” in 2010 under statutoiy direction from the Clean Air Act; the mlc 
was finalized in 201 1 Under similar statutory direction, EPA proposed the “Utility MACT Rule” 
in 201] to regulate hazardous air pollutants (like mercury) from utilities.”^ Together, EPA e.stimates 
that these two rules will deliver annual net benefits of S166-407 billion, including up to 51,000 avoided 
premature deaths per year.” ^ 

Though there have been few estimates of the job impacts of these two rules, the reports that exist are 
surprisingly inconsistent. EPA, for example, predicts low potential impacts: in the range of about 2,200 
one-time jobs and 700 annual jobs created by the Transport Rule,” ' and for the Utility MACT rule a one- 
time gain of about 46,000 job.s, w'ith another 8,000 jobs created annually.'^" Other estimates, however, are 
less modest. In particular, a report commissioned by the American Coalition for Clean Coal Electricity 
e.stimates that the tw’^o combined rules wall generate a 1.4 million job loss, while a Political Economy 
Research Institute study predicts the same two rules will trigger a 1.4 million job gniVi.’” 

Senator James Inhofe has cited the American Coalition for Clean Coal Electricity's pessimistic report 
wdien opposing the EPAs Tran.sport Rule and pledging to “keep a close eye'’ on developments.’"* 

Tie same study is also being circulated by utility lobbyists, who have encouraged lawmakers like 
Representative Ed Whitfield to draft legislation seeking to block both the Transport Rule and the Utility' 
\1AC r Rule; one lobbyist gave his political pitch as: “The notion that a very expensive rule is a great way 
to create jobs — give me that money and I will create far more jobs."’*^ Proponents of the rules arc just as 
quick to cite only the studies that most support their position. '*■' 

Case Study #3: Federal and State Climate Legislation 

As passage offederal climate legislation seemingly grew more likely in 2009 and 2010 (before abruptly 
running ofl the rails in late 2010),’“^ a myriad of reports on job impacts came out Though none of 
the various legislative proposals became law, tlie range of job estimates .still demonstrates the wildly 
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contradictory results that dirlerent models can generate when analysing the same underlyinu policy. 

For example, for one icgislatii’c proposal — the American Clean Energy and Security Act ( ACF.S. also 
known as the VVaxman-Markey bill, which passed the House in 3009 but stalled out in die Senate j — 
everything from a 3.6 million job loss to a 1.9 million job gain has been predicted.’-^ These repurls were 
ircqucntly cited and debated at congressional hearings and were often featured in media reports on the 
late oi the climate let^islationh'’' Perhaps unsuiprisingly, each side of the debate tended to rel )' exclusively 
on the analyses that supported their positions. 

A, similar debate played out in California over the implementation of its climate law, A.B. 32. One team 
from the University of California-Berkeleyused the same model to generate tw'o different results, but 
lK»th studies generally predicted job gains. The studies were "cited repeatedly” by opponents of the 
climate law> who backed a proposition seeking to suspend the law s implementation until unemployment 
dropped below 5.5%, and wlio used the Berkeley studies to claim tliat the climate legislation would hurt 
employment.’-'^ The .studies’ authors took to the local editorial pages to set the record straight; “ Ihey 
claim that our study says A.B. 32 will ‘tlircaten' more than 3 million jobs in California, but the I’eport says 
no such thing. In fact, it shows that A.B. 32 will generate enormous opportunities for California.''*'’'^ 

Ill e proposition to overturn A.B. 32 failed at the polls, but the debate continued over jobs and the state's 
ed'orts to curb greenhouse gas emissions. Californias Air Resources Board predicted a 120,000 job 
gain by 2020, only to have their results called in to question by a report from the state's non-partisan 
Legislative Analysts Office — whose findings were In turn dismissed by Governor Schwarzenegger. In 
defense of the Uw', Schwarzenegger announced he was "absolutely convinced [A.B. 32] will create job.s 
more than kill jobs,” explaining that "[ujnlike others thvit only have theoretical opinions, 1 travel up and 
do\vn the state to see first-hand.”^ '* 

Toward a More Productive Use of Employment Models in Environmental Policy 
Debates 

Not all models are created equal, and the various models available can be used in more or le.s.s informative 
ways. To ensure that employment forecasting models play a productive role in p'dicymaking, there are 
several steps that analysts can take, from mode! .selection to results communication, that will help produce 
more reliable estimates and reduce the risks of confusion. Using the right models in the right w'ays' to 
report appropriately limited results can help inform public debate and decisionmaking. But the wTong 
models, used to answer the wrong questions, reported -without caveat, -will only obscure the important 
tradcofl's at stake in environmental policymaking. 

Ideally, analysis should simply choose the best tool for the question they are trying to answer, m,itching 
the type and scale of the policy under evaluation to the appropriate model as closely as possible. For 
example, because CGE models .irc focused on large, economy-wide effects, they are well suited to analyze 
policies witli national, annual impacts on the .scale ofSlOO million or more. CGEs work especially well 
lor policies that will lead to a change in taxes or in the use of technology (like adding new emissions 
controls to smokestacks).* By contrast, both the makers and users offixcd-price models caution that 
these tools are best suited to e.stirnating regional impacts and have limited application to policies with 
large, widespread effects. 

Unfortunately, cost, time, and analytical skill arc often the driving factors in model selection.’’ ' For 
example, CGE models are costly, cither to purchase off the shelf or to build from scratch; they are also 
time-consumingto run and may require special training to adjust and interpret tlie model. Input-output 
models are therefore sometime.s seen as the more affordable choice, even though they may be less 
robust.’’" 
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'Ihc choice of model, assumptions, and data is crucial/-’ Fcu' example, a 1996 study for the California 
Energy Commission looked at a hypothetical policy (a 40% cut in federal defense spending in the 
state) under three models tlint dilfered only in their treatment of which vanablesivere explained by the 
mode! and which were treated as a given. Under the model variation that most operated like a classic 
CGE model, the study predicted no change in gross state product and little eitect on wages; under th.e 
model that most operated like an input-output analysis, however, the study predicted a 9- 12% drop in 
employment across all classes; and under the model most like an econometric forecasting approach, the 
study predicted a 2.4% employment gain in some sectors and a 6% decrease in others, • Clearh-, model 
choice matters. 

.41! model.s are subject to limitations, and it is extremely important to communicate those limitations to 
policymakers in a transparent fashion when reporting mode! results. .Analysts should disclose all their 
assumptions and data sources, including a de.scription of how realistic the assumption.s are and how 
complete and accurate the data is. Reports should also include a sensitivity analysis, to identify how 
sensitive the re.sults are to changes in the underlying assumptions and structure of the model. All final 
results should be accompanied by a clear indication of the limitations of the model, any M-eaknesses in the 
re.sults, and any other relevant caveats. Policymakers should rely only on studies that meet these criteria, 
and even then should only do so alter fully’ acknowledging all the studies’ potential limitations. Modelers, 
politicians, and commentators should all avoid translating the complex model outputs into a single, often 
very misleading, sound bite about “jobs’ that could be created or lost by a policy choice. 

Unfortunately, the way employment models are cited in political debates about environmental regulations 
is often not particularly illuminating — each side simply picks the study that ju-stifies the position it 
already supports. Though practical and political obstacles may get in the way, in theory this problem has a 
straightforward solution: choose the right model for the job; disclose the a.s-sumption.s and limitations of 
the model selected; and ackjiowledge any reliable, conflicting estimates. 

Particularly problematic has been the u.se of models best suited for understanding regional or sector- 
specific impacts to make predictioits about the nationwide, aggregate elTects of regulations on 
employment. Tliese models are poorly suited to making the.se kinds of predictions, because they do 
not take into account the primary factors that drive national employment levels, like aggregate demand 
or wage price rigidity. When they attempt to extrapolate regional and sector-specific estimates to the 
economy as a whole, they run up against the reality that dynamic market forces interact in complex ways 
that make predictions ol aggregate etfects extremely difficult. It is un.surprising that employment models 
using different assumptions and methodologies can predict both job losses and new hiring: both effects 
may simultaneously be caused by an environmental policy. Yet so long a.s the environmental policy does 
not fundamentally alter labor supply or demand at the national level — which will rarely be the case— the 
net effects on employment are likely to largely cancel each other out, or to be corrected by monetary and 
fiscal policy. Unless employment models can take these factors into account, they ■will be ill suited to 
predicting economy- wide effects, and their use to estimate large-scale job losses or gains is inappropriate. 

The cmplo)Tnent models that currently exist can continue to play a useful role in examining 
environmental policy, primarily to estimate regional or sector-specific impacts on iiiring and layoff’s. 

This information can help to determine what policies, if any, arc appropriate to facilitate labor market 
transitions (like helping w'orkers move or retrain to prepare for a new job in a new- region or sector) 
or to craft effective distributional policies. Labor transition costs can and should be incorporated into 
cost-benefit analysis using standard economic principles, and the relationship between economy-wide 
unemployment on thovse costs (both po.sitive and negative) should be taken into account. But if used 
improperly, these models can easily lead to misunderstanding. \n all cases, analysts have to be especially 
careful to acknowledge their model limitations, and policymakers and advocates should be sure to use 
their findings with caution and in a responsible manner. 
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Federal agencies arc beginning to rethink the place of fob effects in regulatory impact analysis, prompted 
by executive order, congressional pressure; public interest, and their own reevaluations. At the same 
time — and likely for at least as long as unemployment levels remain elevated — both tlie opponents 
and the proponents of environmental regulations will continue to commission and publicize studies 
estimating iob losses or gains as part of their advocacy strategies. Job impact analysis can and should 
be used by policymakers and advocates when weighing the costs and benefits of a rule. But it should 
not serve as a trump card, and both policymakers and advocates must recognize that even the most 
sophisticated job impact analyses have only limited predictive power in our complex and dynamic 
economy. 

If job impact analyses are to play a useful role in regulatory decisionmaking, then analysts, advocates, and 
policymakers should adhere to the following recommendations for best practices: 

1 . Job impact analysis is not an alternative to or substitute for cost-benefit analysis. Rather, employment 
effects should be incorporated into cost-benefit analysis on the basis of traditional economic principles. 

If a regulation causes labor transitions resulting in layoffs, any costs of relocation or retraining, long-term 
productivity effects, and negative health effects associated with unemployment should be calculated. 
Likewise, if labor transitions result in hiring, especially of underutilized workers, this should be factored 
into estimates of regulatory^ costs- Crucially, these employment-related costs and benefits will be just one 
input into the broader cost-benefit analysis, to be weighed against all ti-aditional compliance costs and the 
full range of environmental, health, and safety benefits. Employment- related distributional effects may 
need to be analyzed separately along with other distributional effects. 

2. 'Hie difference between short-term and long-term unemployment should be taken into account when 
determining the economic costs of layoffs. Short-term unemployment may entail relatively minor 
costs for job search, relocation, and retraining. Long-term unemployment, by contrast, may entail 
more substantive costs, such as more intense retraining, long-term income and productivity effects, 
and negative health consequences. Conflating these tvt^o distinct types of consequences in a job impact 
anal)^is leads to incorrect cost calculations and misleading rhetoric, 

3. The potential for regulations to positively and negatively affect workers should be recognized. In our 
dynamic labor market, regulations may produce multiple effects simultaneously. Layoffs in one sector or 
region may be accompanied by hiring in another sector or region. Analysts, as well as advocates on both 
sides of the debate, should be careful to look at the ’whole picture and not cherry-pick data or results. 

4. Economic models used to predict employment effects should be well suited to the type of regulatory 
effect being estimated. Some models are better suited to estimating effects in a single region or industry, 
while others can better handle multi-sector or nationwide analysis. While a model less suited to the 
regulatory effect in question may be appealing as a cheaper or less time-consuming option, analysts 
should strive to select the best tool for the task. 
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5. l'r!CCMlaini.y .surrounding model predictions should be acknowlc-dtred by an.-ilysts and policyrnokcr.s, 
and ail assumptions and modeling choices should be dUcloseJ. Far too often, data sources and model 
assumptions are buried in an economic report, or not disclosed at all. Sensitivity analyses are conducted 
and disclosed inconsistently at best. Advocates then tend to discuss only those studies tliat most support 
iheir positions, without refei'encc to the study's liinitations, uncertainty-, or the existence of oilier 
reliable but contradictory result.s. For job impact analysis to play a useful role in poiicy debates, more 
transparency and disclosure is necessary. 

One final recommendation slioalJ be directed to government otlicials and academic scholars: more 
research i,s needed to refine and improve the models for measuring employment effects, as ivell a.s to 
develop the tecliniques for incorporating those eiTects into cost-benefit analysis. 

It employment analyses and policy debate.s remain on their current traiectorie.s, job impact analyses lA'ill 
contimie to conflate short-term and long-term unemployincnl, to ignore either a policy’s positiA-'e or 
negative employment efiects, to .select the wrong mode] for the task, to report results ivithout disclosure 
of assumptions or limitations, and to encourage the use of results as' a trump card against cost-benefit 
analysis. If analysts and advocates cannot reverse course, then the use of job impact analyses will remain a 
misleading di.straction — nothing more than a red herring. Bat by following the simple recommendations 
listed above, ive can begin to put job impact analysis into its proper context in tlie debate over 
environmental protection and employment 
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S Bureau of Labor Statistics, L)SDi.-'12-0402, News Release, The E-rnphpnent Simation — February 2Q12 (Mar. 9, 

2012),, avai'mbic af http://\v^w.b]s.gov/i5S'\s’^.reIe3se/pdf/enipsit.pdf (la»t\isitedM3r. 9, 2012). 

2 e.g., Letter from Rep. David Stockman ( 1 981), fifed in Mariss A Martino Golden, What Motivates Bureau- 
crats?: Politics and AD.MiNiSTR.\noN During the Reagan Years US (2000) (‘'EPAand its minions in the press and the 
professional environmental lobbies have assumed an absolute monopoly right to flood the ..\merican ecosiomy with regulations, 
litigation, and compliance co.sts . . . [that] bleed American industry of scarce funds needed for iin'estment, modernization, and 
job creation.’'), Stockman later went on tosen’e as director of tlie Oflice of Management and Budget under President Reagan. 

3 The following hearings took place during roughly the first twenty legislative days in 201 1 ; 

» Hou.se Appropriations Conun., Btidgef Hcuring-Eninronmcntal Protection Agency (March 3), http://appropviations. 
house.gov/Calendar/?EventT)'p€lD=316 (last\isitedjuly 1,203.1). 

« Hou.se .Energy & Commerce Comm., Ike Vww!; of the Administration on Regulatory Reform (January 26);. Ewergy Tax 
Pjvve«tii:>n.Ai;/o/'20/.I (February 9); Environmental Regulations, the Economy, and Jobs (February IS); Nefn'orfc NenfeuL 
ity and Internet Regulations; Wairanted or More Economic Harm than Good? (February 1 6); Impact of Medical Device 
Rcgidation on fobs and Patients (February 17); £PAs Greenhouse Gas Regulations and Tljcir Effect on American Jobs 
(March 1 ), http:// energycommerce.hogse.gov/hearings/default.aspx (last visited July 1, 20 1 1 ). 

• House Education & Workforce Comm., State of the American Workforce (January 26); Impact of the 1-kalth Care Law 
on the Economy, Employers, and the Worlforce (February 9); ini-c.sffgah«g OSHA's Regu/atory Agenda and Its impact on 
Job Creation (Februai 7 15),http://edworkforce.house.gov/Calendar/List,aspx?EventTypel'D=189 (last vi.sited July 1, 
2011 ). 

• Hou.se Financial Service.s Comm.,PrenK)hng£coiwmic KetwefyrtrtJ fob' Creation; The Road Fortvard (January 26), 
http://finandaIservices.house.gov/Calcndar/?EventTypelD=.309 (last visited July 1, 2011). 

• House Judiciary Comm., TlicREiNSAcf: Promoting Jobs and Expanding Freedom h< Reducing Needless Regvlations , 
(January 24); Rcgulufury Flexibility Improivmeni Act of 201 1— Unleashing Small Business to Creafe Jobs (February 10); 
Ilif APA at 65 — Is Refonn Needed to Create Jobs, Promote Economic Growth, and Reduce Costs (February '28), http:// 
judiciary,house,gov/hearings/hearingll2JitmI (l^t visited July 1, 2011), 

• Blouse Natural Resources Comm., Impact of theAdministratiofds Wild Lands Order on Jobs and Economic Grov’tli 
(March l), http://naturairesources.house.gov/Calendar/Listaispx?EventTypelD=264 (last visited July 1, 2011). 

• House Ovensight & Government Reform Comm,, Regulatory Impediments to Job Crearion (February 1 0), http:// over- 
sight.house.gov/index.php?option=conj_content&view=artic]e&id=1089&ltemid=20 (last visited Jidy 1, 2011). 

• House Rules Comm., H. Res. 72 — Directing... committees to... review existing... regulations... particularly with respect 
tv their cffixt on jobs and eco?30mk growth (February 3), http:/7wwwjules.house.gov/Legislation/I{earmgs.aspx (last 
visited July 1,2011). 

® House Small Business Comm., Putting Americans Back to Work: The State of the Small Bu-siness Economy (February 16), 

http:/7smalibusiness.house.gov/Calendar/Listaspx?EventTypcll9=253 (last visited July 1, 2011). 

» Blouse Transportation Comm., FY 2012 Budget and Priorities of the EPA: Impaction Jobs, Liberty, and the. Economy 
(March 2), http://transportation.bouse.gov/hearings/ (last visited July 1, 201 1). 
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\v\w.wndneans.hc'’i';c.g(’v 'Calendar/ ikst visitedlaly 1. 2011 ). 

Rcsuirs were c.dcuiatod by a LexisNexis search ofU.S. newspapers anvl v.-ires. The search term mb-KiLurc-v*-- ] regu- 
uitson! or rule*)” was entered for each year, with a duplication iilter elimiRatii^g bighJy-sinular resnlts. In 21)07, li-ic plirasc ao- 
pcaresi A tunes. In 200S, tire count was at 17. By 2009, st had snore than doubled, to 3S. Tlie rrecucncvof use sncrcascn crr.m.tti- 
cahy in 2010, to 206 tisnes, and then again is5 20i I, to 706 times. As of March S, 2012, die phrase has appeared ""b times .tire-acH 
this year. bVe also Steven Pearlsfein, Lifts killtkii GOP corv^’-u. \\ si , 

201 i (calculating that the nurre generic phrase '■iob-kiliing''’ appeared over 1 1,000 times in news; articles from 21)09-20 HR. 

5 Rep, .Fred lipton, Dcdanr,^ Hdr on the RcguUuon Tim.vS, Oct. 1 S. 20.1 0. 

6 Rep. Fred Fipton,, IVess Release, L'p/ou Conirrients or, £PA Pd.T,'of Dcuistdtin^ Ozrr-c Rc^ilaiior.s, Dec. S. 20 K*. 

” Rep. Eric Crmtur, Job.s Legislation dVacker, htlp://niajoriiyieadei.gov,'}obstrackei/ (last visited .Mar. 9. 2012'). 

S Hoi’sf RrpuBMC.^N Con'F., TtIF. House R.epubuc.\nPlak FOR.AMFRtCAs joB Creators i, (201 1 ), ovaihhU: av 

http;/.'Mn\ov.gop.gov. -resources. •■'librjry,-‘documents/iobs/tiieplan.pdf. 

9 For example, the following bills were proposed during 201 1 by the 1 i2'''Cc'ngre.s,s; H.R. 1 (a continuing 
appropriations resolution for FY201 1. which passed the Hou.se in February, containing more than twenty riders rc.stnctinp or 
prohibiting the u.se of funds to implement v.trious regulatory activities under LPAs jurLsdiction!; H.R. 1 99, Prote-ct Americas 
Energy and Manufacturingjobs Act of20U (proposinga two-year suspension of climate rules); H.R. 9.S7, H.R. 517. H.R. 2018. 
5f S. 272 (tomodily EPA's autlionty under the Clean Water Act); H.R. "50 & S. 228, Defending America's Affordable Energy 
and Jobs Act (preempting any rcgviiation to mitigate climate cliange); H.R. $72. Reducing Regulatory Burdens Act of20i i 
(amending the Clean Water Act and FIFR,-\ to alter ERA regulation of pesticide discharge into water); H.R. 910, Energy Tax 
Prevention Act ito prevent greenhouse ga.s regulations under the Clean .Air .Act); H.R, 960 & S. 468, Mining Jobs J^rotcction 
Act (ameitdingEP.A's consultation procedure under the Clean Water Art); H.K. 1391. Jtecyding Coal Combu.stion Re.siduals 
Accessibility Act of 20! 1, & H.R. 1405 (prohibiting coal ash from being regulated under Subtitle C of RCRA); HR. 202 1, Jobs 
and Energy Permitting Act of 201 1 (amending the Clean -Air Act to change permitting of ofl’shore sources); H.R. 2260 & S. 1.292, 
EPA Regulatory Relief Act of 201 1 (to delay the Boiler MACT rules): H.R. 2584 (an appropriations bill wjtlr various riders); 
H.R. 2681, Cement Sector Regulatory ReliefAct (to delay the Cement MAC rrule.s); H.R. 3400 & S. 1720, Jobs Through 
Growth Act (incorporating several of the above restrictions on EP.A authorit)-): and S.j. Res. 27 (a resolution to disapprove EPA's 
cross-state air pollution rule). 

10 As just one example, when Senator Susan Collins drafted legislation to delay regulation of hazardous air pollution, she 
said. "To impose that kind of co.st.s on nranufacturingat a time w'hen the economy is very fragile would cost u.s thousands of jobs." 
Jean Chemnick, Sen. Collins to OJftrBiUlo Delay ‘'BocLt .M.4C7’, ’ F.&E D.AiLV.Juty 19, 20! 1. Many of the titles of the legislation 
listed supra note 9 explicitly try to convey a direct link between jobs and environmental regulation. 

1 1 InJanuary 201 1, Repre-sentative Don Young proposed the Regulation Audit Revive Ecojiomy (RARE) .Act of 20! 1, 
H.R. 213, seeking to create a two-year moratorium on rulemakings. Senator Ron Johnson introduced the Regulation Morato- 
rium and Jobs Preservation Act of 201 !, S. 1438, w-hich would prevent agcticios from taking any significant regulatory action 
until tlie n.ational unemployment rate drop.s below 7.7%. Senator Warner has also started drafting a "regulatory paygo" bill, which 
w^ould require that for every irew regulation an ageneywanfs to propose, it first must eliminate one c.xisting regulation with .sinri- 
iar economic impacts. Luke Burns. PAYGO Proposed to Afawogc AgcMcvRe^^n/ariofis, REcBioG.May ,5. 20U, http://\\^w,kw. 
upenn.edu/blogs/Tegbiog/201 l/OS/paygo-proposcd-to-manage-agency-reguiations.htral; Emily Yehle, Z.>cn;ofrat/cScnfltor Of- 
fen Sweeping Regulatory Reform Proposal. E&E Daily, Feb. 16, 2012. 

1 2 The following bills were proposed during 201 1 by the 1 12‘‘' Congress; H.R. 1049, Regulatory Openness, 

Accountability, and Disclosure tojobs Act of 201 1 (requiring C£Q_to report on the number of pennits not issued because 
an environmental impact statement has not been completed, including the economic impact of not issuing those peimits): 

H.R, 1705 S: H.R. 2401, Transparency in Regulatory Analysis of Impacts on the Nation Act (TRAIN) of 201 1 (requiring new 
impact anaiysc.s for about a dozen spccilitally listed EPA rules, focusing on cumulative costs and benefits, energy price.s, and job 
impacts); H.R. 1872 & S. 1292, Employment Protection Act of 2011 (requiring EP.A to comstder the impact on employment 
levels and economic activity prior to is.suinga regulation, policy statement, guidance, or other requirement; implementing any 
new or substantially altered program; or is.suingor denyinganyclean water or other permit); H.R. 2204 & S. 1219, Employment 
Impact Act (requiring agencies to complete jobs impact .statement); S. 609, Compreheivsive Assessment of Regulations on the 
Economy Act of 201 1 (directing the Department of Commerce to form a panel to review the cumulativs; energy and economic 
impacts of specific rules proposed or finalized by FV’A or expected soon): and S. 1720. Jobs 'Through Grovvth Act (incorporating 
several ot the above provisions). 
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S. 3S8. Rcgubtory Kcj-poiisdhiity tor our Economy Act of 201 1 icodifying an ^ hj-* i ^ ng 1 ^ vt 0 v\r 12 S6 -i i "'4" 

Sr'.aH Busii^ess Regulatory Freedom Act oflOil (expanding the Reguiatorv Fl \ f' i “ivv' ’> h 12 t. L i x I n > ss i’\ 
latory Burdens (CL^RBj Aa. (largely coditymg ExeaitiveOrder I2:S66_}; S. 81" w p tuLnc f'c Ln* inJvd N''a-!‘c> 

Act to cover independent agencies); S. 1030, Freedom from RestrictiveExcessive Executive Dorru-nJ'. H'ni v i 1 
i i-REEDOA't} Act of 20 1 i , (expanding the Regulatory Flexibility Aci); S. 118^ L n a idti \ lu tts b ! t' bw ^ 

ing , impact analyses tor maior ruiesj; and S- i606& H.R. 3010. Regulatory AocountabiUty Act or 2('-l J <. Kirmcb c 
dci 12,866. adding fudicia! review for cost-benent analysis, and adding spedai hsanngs tor "higlMmoK. bs h d ■ 1 u u 

14 For example, the foliov.-itigbUIs wereproposed during 201 1 by the 112"' Congress; H.R. ID 8; S. 299, RegLilaiiO; 

from die Executive in Need or Scrutiny i, REINS,* Act (requiring congies'sionai approval of all major rules j: H.R, 214, Cong; 
na! CRricf of Regulaiorv Analy si.'. Creation and vSunset and Review Act of 201 (creolitiga new congrcs.sinna! oilice to analy/i 
report on the costs and benciits of rules, as well as anew sunset reviev,- process for agencies to examine the ongoing necc.sstt 
their existing rulcxs): and ri. Rt";. “2 i requiring vanous conp'cs.sional corumittoes to review and report on all regulctions, pai 
Inriy with respect to their rri'ects on jobs and econo.mic growth;. 
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1 8 .Srr Mathew D. McCubbins. Roger G. Noll & Barry R. Weingast, Adminisiiativc ProixJurc:: as liatrumcuts r-f Poiiiiad 

Cai’.tral, ,5 j,l.. Hco-n. ik ORit. 243 (198“). 


1 6 Srr. Lettei froin Various Senators to Lisa Jackson, EPA Admin.. Sept. 24, 2010, aiaiuabie ai http;//www,afandpa.org/ 
Temp/Ncw.srel£a-ses/Senate_Boilcr__MACT_l-ett.er_lo__EPA__with_signahjres.pdf; Letter from V'arious Reprc.sentatives to Lisa 
Jackson, EPAAdinin., Aug, 2, 2010, rivJilrtW'r ai ht(p;//nn^'w=.wa$hingtonpost.com/wp-srv,- politics/ documents/boilerletter.pdf. 
Rep. Upton m particular called the Boder MACE Rule part of a "regulatory train w'rcck' ih.tt vvas stifling economy recovery Ga- 
briel Nelson, Wou'ERAs Regidutmy Surge Missed aPrimufy Tiirgef, Gre£NV\'!RU. Dec, 8. 2010. 

17 See IHS & Council of ludu.stnal Boiler Owners, Ihc Econimk hnpuci of Propchcd EPA BoiUr/Praecss Huotcr MACT 
Rule (2010), iii’uduk/r at Imp: //wv\-xv.cibo.org/pubs/bojlermact_ iobs5tudy.pdf: Fisher Int 'l ik American Forest Si Paper Assoc,, 
Ecoj/pniic l/vpact 0 / Pdnding Aif Rt’^iilalions on the U.5i. Pulp and Paper IndusUy (201 1, updating an Aug. 2010 version). araiUble 
rt(lmp;//wsnv.afandpa,org,/Temp/Docs/FmaJCumulativcAjrBuidcnEconomichnpactSummvtry,pdf. 'Ihe Council of Industrial 
Boiler Owners won considerable pre.ss attention for its job impact estimate, and the American Forest .and Paper Association met 
with the head ofEPA's air office, Gina McCarthy, after issuing its own report. Gabriel Nelson, i8 8’cnflft’Drjn.s join GOP in Assault 
on .EPAs Boiler Proposal, Git.EENtv’iR.t. Sept. 2S. 2010; sec also Olga Belogolova. C7ru« Air or jobs Debate Dc'mhjnfw I-husc Hcnn'Jig, 
National Journal, Sept. 8, 2011 (noting citation to both studies in House hearing the rule), 'fhose studies were also regularly 
cited by the Members of Congress oppo.sing the rule. E.g., Sev.ator J.awi-s (KnorE, KPA's Anti-Industrial PoiicV: Threat- 
ening JoRS AND A.mer,ica's M.ANUFACTURING Base 4 (2010) (citing Council of Industrial Boiler Owner's .study). Environ- 
mental groups have attacked these studies as being “fundaiTiem.aIly flawed." Natural Resources Defease Council, Press Relea,se, 
Economists Grade Reports, Oct. 26, 2010 (citing evaluations by Jason F. Shogren and Charles D. Kolstad, giving these reports D's 
and F's). The limitations of such economic model-s are discussed, utfra Part Two. 

1 8 Notice of Rccon.sider.«ion of Final Rule, National Emission Standards for Hazardous Air Pollutants, 76 Fed. Reg. 
15,266, 15,266 (M.ar. 21, 2011). 

19 Delay of ElTective Dates, Industrial, Commercial, and Institutional Boilers and Pi'oce.ss Heaters and Commercial and 
Industrial Solid Waste Licineration L^nits, 76 Fed. Reg. 28,662, 28,662 (May 1 8. 2011 ); sec also Gabriel Nelson, EPA Sets New 
Scheduh' for Controversial Boiler Rule, Greenw’Irb.June 24, 201 1 . 

20 Proposed Rule and Reconsideration of Final Rule, National Emission Standards for Hazardous Air Pollutants for 
xMajor Sources: Industrial, Commercial, .xnd Institutional Boilers and Process He.tters, 76 Fed. Reg. 80,598 (Dec. 23, 201 1 ). 

21 Gabriel Nelson. Ozone Decision IVVhts asSenaton;, Businesses Pressure EPA, GREFN'WiRE.July 26, 2011. Senator Bar- 
rasso in particular has criticized the ozone proposal by claiming. ‘ Tliis administration ought to Like this 9.29-0 unemployment a 
lot more scriou.sK’.’’ Jean Chemnick, Brirwso Calls EPA Ozone Rule 'Most Expensive" in Hist, irv, F&:E News PM, July 19, 201 1. 

22 The Manufacturers’ Alliance reica-sed a report predicting milljon.s ofjobslnst by 2020. Donald A. Nor.mak, MAPI 
& Manuf.\cturF;RsAlli.-\N('e, ER 707, F.conoa}ic1mplication.s ofEPA's Proposed Ozone .Standards (2010). Sub- 
.scquently, the Wall Sthiet Jovunal published an opinion piece from the Business Roundtable, calling the ozone rule the "lat- 
e.st jobkOIer.” John Bugler, Opinion, 'Ihc. latest Job Killer from t/if EPA, WvSLL. S treet Journal, July 26, 2011; sec also Gabriel 
Nelson, Businesses Groups Decry ''Joh-Killwg" Smo^ Crackdown, GREENwiR£,July 19, 201 1. Environmental groups have attacked 
this study a.s “funddmenlally flawed." Natural Resources Defense Council, Press Release, HccntJnfLfs Grade Reports. Oct. 26, 20 1 0 
(citing an evaluation by Richard B. Howarth, giving the report a “incomplete" grade). Ihe limitations of sudi economic models 
are discu.ssed, infra Part Two. 
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govdo-:ivery.^o:n, ;;t1:-Khir!U'n& L'Sf;OP\'!'HPO/201 l/09.'C2/hie_3llachnienE's.- 56091. .Xetttir.r'cf. 

24 tjans Schor Obanin^< Dcnm! Opaii Ncia Oispicr h Keystone XL lyrona. Gpxenvveke. Jar.. 19, 2012 (quoUiiv a 
Dep.irtmcn t jeport J . 

25 Jd; Christa M-irshsli, Stiitc. Deparimet-t RcUocts Job Number pi^.-rc fer Keystone XL. Ci.iM .-VJ'LWiKE, Ian. 27, 20! 2. 

26 Elans Schor, OharrM Rcjc^ii Pipeline, Blanici Repuhlicems, E&EP.M. Ian. 18. 2012. 

27 Christa Marshnll, Kfvs'oj/f XL Supporters Arc Injhim^ Job Numbers - rLpori, CiiMATtWhRE, Sept. 29, 201 1. 

28 President B.iraek Olv.nui, Rcnu\rl:son Clean Energy jobs, .Mar. 5, 2010. imp: • .6.v\\nvawh!lehonse.gov.'thc-pres 
odicc.-'roraarks-prcsiccnt-dean-energy-jobs- 

29 Eg.. Michael Burnham, OI’mjua An’win. A.'3«t?.’fRac.'-$5(X>AI GrrtRf.'/hr '‘Cread Jobs. Greenwire, );ine, 25. 2009. 

30 See EPA, News Relea^^e. Ohaimf .A«.*?c.>utiirf.c E* Boosl Hiojuch, Clean Coal, Feb. S, 2010, liltpi.-' /vo.semite.epa.gov.'' 
opa/adropres.s.nst/0..'3-j91d20f44b4b2vi2852576bfL>071178220penDocu]mmt. 

31 Robin Bravendei, EPA Sets Str,^c for Regulation ot Greenhotue Gases, Gkeen’wirk, Apr 17, 2009. 

32 Katherine Boyle, EPW Panel Reveah New Subcommittee MembciA. 0/»/ij?!r.«Priyr/77c«, El&E Daiiv^ Feb. 13, 2009; U.S. 
Senate Cotnin. on Env't & Pub. Works, ,Subcommittee.s, hitp://epw.scnatc.gov‘ public. rindex.cf5T)?PuseAction=v8ubcoininittees. 
Subcoinmittees (last visited Mar. 1. 2012). 

33 Scf Gabriel Nelson, iVif/: Toxics Rule Expccled, EPW Panel lo Probe C/erm /\:V AcTs lob EtkE Daij,-v, M.ir. 14, 

201 ) (quoting Sen. Tom Carper); Sen. Tom Carper, Pre.ss Rek'a.se. .Sc»i, Carper Reacts to "New Jobs-CkanerAir: Emploxwcnt Bf- 
jeets under Plonned Changes to FPAs .Ai>Pf*l?ubf)n Ru/c.'‘''Rrpo/'r, Feb. 8, 2011 (reacting to job impact report released by Ceres). 

34 See ca,se studie.? mfra Part Two. 

35 Elana Schor, Major Eketronks Companies Back EACasIc Rill, E&E Daily, Oct. 10, 20 1 0 (quoting Rep. Gene Green, 
"It’s a green jobs bill.''). 

.36 ii.R. S51, 11 2'*’ Cong., Clean Energy Job.-; Act (201 1). 

37 For example, Rep. Marsha Blackburn ot‘Tenne,s.see said that new regulations from EPA and other agencies were '‘kill- 

ing the growth of jobs. Tlie [new unctnployment] figures this morning atte.st to that.'’ Gabriel Nelson, GOP Hammers Jobs Num- 
bers asSiinstein Dejends Red TapaRevic-w, E&cE Nr.\v.s PM. June 3, 2011.. 

See Natural Resources Defense Council, Press Release, Clcnw-EMcrgy hit‘c.«»mcnt Proi-’fde,? Economic Boost, More Jobs, 
ami Expanded Opportunities, Jane 18, 2009, http;//Avwvv.nrdc.org/''media.-'2009/09t)6l8.asp (linking climate legislation with 
clean energy investment and a ‘slgirificantly lower national unemployment rate”), 

39 Bure.au of Labor sSxAriSTics, U.S. Dert. of Labor, How the Cover, Measures Unemploy.me.nt 
(2009), available at http;/.'wnv'w.bls.gov.'cps/cps_htgm.pdf; seealiu} N. Gregory Mankiw, Pri.nciples of .Ecomo.M 5CS 614-15 
(2008, Sth ed.). 

40 5Vf Bureau of Labor Stati.stic.s Hou.sehold.Data Annual Averages: Employment Status of the Civilian Noninstitutiona! 
Population, 1940 to Date (2012), avnilahk nl http://‘v\’WAv.bls.gov.'cps/cpSAatOI.pdf. 

41 Sct-BureauofLaborStatistics, News Release, USDL-U- 1304, fpbOpt'Jsifjgs find Labor Turnever—luly 201 ], Sept, 7. 
2011, http:// wwTA'.bls.gov/news.rdease/archivcs/)oUs_090720] l.pdf t noting 3-2 million job openings in July 2011, even as 
unemployment stayed above 9 % dial rnontij); Maickiw, supra note 39. at 620-24; Daron Acemoglu & Robert Shimer. Bflicicnt 
Unemployment Insurance at 4 (NBER Working Paper 6686, 1998) ("Standard matching frictioms ensure that within an individual 
labor market, unemployment and vacancies coexist.”). 

42 See Steven H. Haugen, .Bureau of Labor Statistics, Measures of Labor Underutilization from the Current Population 
Survey (BLS W^orking Paper 424, Mar. 2009), http://vrwiv.bls.gov/osrar/pdt7ec090020.pdf. 

43 Mankiw, supra note 39, at 623-24: Don Bei.lante& Mark Jackson, L-AfiaR Economics; Ckoice.in Labor 
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MAPvK^T^ l Robert F.. H?.L iv7iv .■« r«f Uucmpicymcur R/itv Sc H-^h u« rul! Bi^plcynicnt?, \ Rkoowngs ib-.prKS on Fco- 

NOMK Ao'nvi r'j- 3FS ( (■’Econumista luve generally recognized thoi a certain Amouitl iif uneinployrnent wiii aF.vays 
arise in the nornirJ operation f)fs i.ihor market.’’ ). 

44 Traditionnilv, both miniir.’jm wage IcitisUtion and colles’rive bsrgviining have bettn understood to contribute fo un- 
ciupKn ineni, hv .sctiiitg viaec rate.s vvbave the market equilibrium Icvei, When individuals are willing to remaitt in the labor force 
tn eain access to jobs with above-market waqes, rather tJiun accepting knver paid jobs or exiting the labor force, the excess sup- 
ply of labor contribute,' to unemployment. Howevarr. even in the ab.scuce oi interventioas, empioyerj may set wages abor c the 
equilibrium level. Companies n'luv hope lo increase labor productivitv by increasing the wage r.ale above the equihbrium level 
Abovc-nrarket w-ages rnav rai^e labor productivity by reducing the probability that employees shirk tJ'.eii' duties, because tliey fear 
bemy laid off and losing the higirer wage. Employees may have :m incentme to work harder, as a means C'f cooperating with the 
ontploycr in return for treating them fairly. To the extent that increased revenues from thi.s additional labor producUvity -exceed 
the costs of higher wages, it is in the best interests ofapront-niaximiringtirra to pay .such above- market wage.s, even, tliough they 
coiiiribute to unemployment. See Lloyd G. REYteOLOs. Stanh.ey H. Masters & Coileita H. .Mokfk, Lapok tutOKOMics 

\NP I AfisyKREl ATIONS (19x'S), 

45 If technological change re.sults in tlie mechanization of work, then labor demand can dt'crea.se. See id.; Edward E. 

Learner, ithge /ncquu/itv froin hitc.rneitiona} Co'npditum und Technoiopcal Change: Theorv und Country E-xi'crtcncc. 86 .A.m, Econ. 
Rrv. W) ( i 996); N.ATtONAi Research Councu. Center for Education’, Ru.suarch on- F'jti're Skill Demands; A 
VVoRK.snor Summary at Chapter Two; Labor Market Tvend-s; A Loss of Middle-Class Jobs? (2005), avi!!whli’«v/http://\v-\\nv, 
ncbi.nim.nih.gOv/booLs/NBK4064 (lasivj.sited Sept. 1. 20i 1} (reporting David Autoi’s finding.s tliat ''|c;ompared with 19o0, 
jobs requiring high levels of .\b.stract task.s have incrca.sed, jobs compromiseo' mostly of routine ta.sks have decreased, and jobs 
including many manual tasks initially decreased but then leveled off”). On the other hand, if technological change increases 
marginal productivity per iiour w'orked, demand for labor may increase as a result. Ihe advent of new’ technology ntigltt replace 
certain mid-level positions, but it also might increase productivity at the higher and lower ends of the labor market. See id.; David 
•A.utor, Tlv/mclngicui and fob Polurizatiou: hnphcaiions for Skill Demand iwd Wage .Inequality (pi'osented at the Nat’! Acad. 

Workshop on Research Evidence Related to Future Skill Demands, 2(U)7), http;/ /u'ww7.nationaia«demie.s,org,^cfe/Future_ 
.8kill_Demand.s_Pre.sentations.html. 

46 If the productivity of certain industries is Jiigherin foreign countries and relative ivages in the United States do not 
adjust to otfset these diUcrences in productivity, then the price of imports (for tJiose industry) will be lower than the price of 
domestic output. In the absence of import restrictions', demand for the cheaper imports will rise, the domestic products will 
lose market share, output by dome.stic indu.str>- will fall, and this will re.suit in less labor demand in that indu,stry. Con.sidei; the. 
textiles, apparel, and shoe industries, which employ low-slcillcd individuals, but must pay higher wages in the United xStates than 
oversea.;, Foreign competition in the textiles, apparel, and shoe industries has driven dmvn demand for labor in tliese industries 
in the United States. See Timothy J. Minchin. Jhc Decline, of the VS. Textile Industry, SO Lahor History 287 (2009); Cynthia D. 
Anderson et al., Glohalizcitiou and Uucerlainiy: Ihe Kc.s»ruch<rifigu/,S,'oi/ihcn/ Tc.vhLs, 4S Social Proi5I,f.ms 478 (2001 ); see also 
Council on EuiuiIGn Rj-l.ations, 1m5£pbndent Task Force Retort No. 67, US. Tr-ade and I.nvestme.nt Policy 22 
( 2011 ). 

47 Se.e Christina D. Romer, Jobless .Rate is Not the .Wtr Noimat, N.Y. Times, Apt. 9. 20 i i; Christina D. Romcr, Speech 

at Wa,shington University, The Continuing Vnemphymeni Crisis: Cou.'rs, Cures, and Questions for Further Study, Apr. 12, 201 1, 
http;/.-''cUa.berkelcy.edu/--croiner,WVashington**f-20Univcisit\6'c20nnal.pdf: Lawrence F, Katz, Long-Term Ufiemp/oyincnf in the 
Great Rues.cion, 'iestimony for ibe Joint Economic Comm. o/lh« US. Congress. Henringon Long-Tcmi Uneniph'ytnent: Causes, 
Consequences, rtfidSc/Kho/iii (Apr. 29, 2010),uv.Ji/flHcufhrt;p:.//vvv\-w.cconomics.harvard.cdu/faculty/kat7./f)los/jec_teshraony_ 
katz_042910.pdf: I’aul Krugman, Degrees ami Dollars, N.Y. Times, Mar. 6, 2011; Robert B. Reich. Flou‘ to End the Great Recession, 
N.Y, Times, Sept. 2, 2010; Serge L. Wind, Unemphrment: Structinal vs. Cyclical — and Glohulicnf ion's Adverse (Working 

Paper, May 9, 201 i ), http://papers.s.sro.com/sol5/papeis.cfm?abstract_ id=: 1838365. 

48 .SVcRrrNoi.D.s, Masters & Moser, supra note 44. 

49 Etienne Wa.smer & Yves Zenou, Equilibrium Scorch Unemployment with E.xpdicit Spatial Frictions, 1 ? L.abok Econ. 143 
(2006); ’’I'Ves Zenou, Urban Search Models under Higk-Rclocotion Costs: Theory and Application fo Spulial Mismatch, 16 Labor 
Econ. 534 (2009). 

50 Reynold.s, Masters Sc Moser, .supra note 44. 

5 1 Zenou, Urban Search .Mcdch under High-Rclocation Costs, supra note 49. 

52 To read further on unemployment and the costs ofrelocation, see Lawrence A. Leger Sc James D. Goisford. Juipcrfccf 
Intersectoral Labor Mobility and Welfare in Iritcrnational Trade, 15 J- EcON. Surveys 463 (2001); Jo.s Van Ommeren & Piel Ri- 
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ri; Scu''i h lh'!c:’;pli}vn!cv.t wlik Exiuicii Spanul Frictic^m, .vsiprj nott^ 4*^: ZciU'U. i 'rhu'i Scar,:{i Mvdds u‘:dci- Hr^/r- 
note 49. 

>3 ZenOvi. ijrbor; ScV-'.-r-i Modch uiuter Hnih-RihKatipn CG>t>,<upro note 49. 

.34 Rtr'NOLPs, MAv’ri.Ks & Moser, suprr. note 44. 

.S.S Id. 

56 5V-:' FeJer?.] ImplcmenUiicjn Plans: Interstate Transport ofFine Particulate Matter and O/one, “6 red. Keg, 45,20.'!, 

48,3!5;Aiig.8,20’iri, 

5er L(!Uis lacobson, Robeit LaL,onelc & Daniel Sullivan, V'C Coiis of Worker DiiioiStiivi (VV.P. Upjc'hn Institute for 
Kmplovracnt Kc.search, 199.' !; Louis bcobson, Robert f^dixmae Jc Daniel Sullivan, Earnings los<c.< ofDispkn'cJ Wn' /.vrs, 53 Am, 
Econ, Rev. 655 ( I ° 93 ''}. 

58 Toiyi Kichsj Job Di.<p!acci>icr,t and the Co^it of Business Cycles, 97 Am. Eco.n. Rfv. 664 (2(HT ’ ). 



59 .Id. 

60 See id. for a review nf the einpiricd] literature on the long-term income and welfare effects of iob loss. According to 
empirical .studies, the iong-torm eaniings Iosse.« for high-tenarc workers may be as much a.s 25 percent of earnings pjior to job 
lass, wiiile the earnings lo.s.se.s for iow' tenure workers average 10 percent of earnings prior to job los.s. Tbo.se studies that da not 
.separate out isiw- and high-tenurc workers bnd that the average earnings losses arc 13 percent of earnings privir to job loss. These 
negative income shocks are higher when the economy is in a recession. 

Further research has shown that the income etFccts of job loss are higher In depressed geographic areas, in which there are few 
employment alternatives. Srcjacobson, LaLonde & Stiliivan, Vk Costs of Worker Dislocation, supra note 57 j J.tcobson. LaLondc 
& Sullivan, Buntings Losses of .Displaced l-VV>rfccrs, supra note 57. 

A 1 989 .study of job loss costs found that the median reemployed worker (who was previously employed for at Iea.st three years 
and was laid otFbecause of slack w'ork. elimination of the job. or plant clo.sure) likely experienced a 5 to 15 percent decrea.se in 
earnings. See Daniel S. .Hamormesh, I'l'lwfPo IvVAfnou’A/’ouf Worker Displacoucnt in the ITS..' 28 Industrial Relatio.ns .SI 
(1989), 

Interestingly, an Austrian study has .showm thatw’hiic the reduction in employment rates for blue-collar workers .immediately 
following job loss is higher th.xn for white-collar workers, employment rates for laid-oft blue-collar workers increa.'ie much faster. 
Within six years the employment rate for thc.se laid-od’ workers was only slightly lower than for blue-collar workers who w'ere not 
laid off Earnings losses are also higher for white-collar workers than for blue-collar workers in both the short and the long run. 
Sea Guido Schwerdt ct al., Does the Color of the Collar \Uider? Emphyment and F.armngs After ?hni Cbsurd. 108 Econ. LnTTV.R.5 
137(2010), 

61 Daniel .Suliiv'an & Till von VVachter, Morfii/Rv. Ali?s.s-Ldyop.<, and Career Oiiieomes: AnAiudvsis Using .Administrative 
Data (National Bureau of Economic Research Working Paper 13,626, 2007). 

62 Tor the currently operational] executive orders, .<«; Exec. Order 12,866, 58 Fed. Reg. 51,735 (Sept. 30, IP93); Exec. 
Order 13,563, 76 Ted. Reg. 3,821 (Jan, 21, 20! l). 

63 EPA, Fact Sheets on Final. Air Toxics Standards for Industrial, Commercial, and Institutional Boilers at Major and 
Area Source Facilities (2011). hrtp:/.''v\’wnv.epa-gov,-'ttn.'atw/ho!ler/major_iinal_fs.pdf .ind http://www,epa.gov/6n/atw.'' 
boiIer/area_iina]_fs.pdt. 

Sources for Figure 2; EPA, ,Regui.atory Impact Analysis of the Proposed Toxics Rule: Final Repori (201 1 1, http:/,' 
w’w'w.cpa.gov/ttn/atw/utiht>‘/ria_toxics_rule.pdf [hereinafter “Final Utilitv'MACT RIA"]; Office of Air and Radiation, 
EPA, Regulatory Impact .Analyses for the Federal Implementation Planus to Reduce Interstate Transport of 
Fine Particulate M.atter and Oxonein 27 States (2011) [hereinafter “Final Transport RIA"]; Fact Sheets on Final Air 
Toxics Standard-s for Industrial, Commercial, and Institutional Boilers, supra note 63; CJffice of Infor-mation & Regulatory 
Affairs, 201 1 Report to Congress ok the Benefits and Costs of Federai. Regulations and Unfunded Mandates, 
AT 13 (201 } ); Office of Air and Radj.ation, EPA, The Benefits and Costs of the Clean Air Act from 1990 ro 2020, 
tbl onE.sftmated Monetized Benefits and Costs of the 1990 Clean^Air Act Amendments (201 1), 
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rion.’J Boiiers snd Process i leaters: i'iiu; Rule, 76 Fed. Rec. 15, 60S. 1 5.-6.>5. i5,65H, j5.65P, 1 5.662 ( Mc.r, 2 i , 20 11 ). 

65 5u’c Exec. Order I2,!>66 §§. 3:J )( 1), 6(a)(5)(C), 58 Fed. Reg. 51 ,7.55 (Sept. 30, 1995} (noting that an advcr.se irripact 

on jobs rn.dtes a rule "signtlicanl," and requiring an assessment of adverse eiTects un empio^oneotV. Lxec. Order 1 .5,5o.' 1 , “6 

Fed. Reg. 3.82 i (Jan. 21, 20 ! 11 (calling for the regulatory system to protect loh creation), 

66 Final Tran.sport Ri.^, note 63, at 286 (“such an analysis is of particular concern in the current economic, cli- 

mate'"). 

67 Id.; Final L'tiiitv M.3CT RIA, .^avra note 63. 

68 Ecf- David M Driosen. Ttco Chccr< for reasihle. Regulation. .35 H.vrvard Envti,, t... Rev, 313, (20! I ); David W. 

Di iesen. Di.stribiPi'ig f/ic Ce.sts c/ HiTvirfimuent.-'i}. Ikalth, and S.iki\ Protection: Tnc i-t-asiEilifv (Vi)ic(nic, CcSi-Frucht y'Vfiu!v.«i,v mid 
Regii/fitc.n’ Rcforiii, 32 B.C. E.mvti.. .^ffaiks L. Rev. 1 (200.S). 

69 See Jonathan S. .Ma.sm- 8: trie A. i\>sne^.Agu.M^vtFen,s/^IJi^•y/wii^(v.s.'.s.77 LI Chi. L. Rey. 65“ (2010). 

70 -SVe Jonathan S. Masur & Eric Posner, Regulation, Vnemphvwcnt, and Cosl-Bcnc fit Analysis (U. of Chi. Law School, 

John M. Olin Law 8t .Economics Working Paper Ko. 571, 2011); Final Transport RlA.snpru note 63, at 286 (“a standalone analy- 
sns ot employment impacts i.s not included in a .standard cost-benefit analysis"). 

7j Nat'i. Ctr, forExvti,. Fcon.,F.PA. Guidelines for Prepaking Economic .'Vs.-vlysis .stS-6to .8-7, 9-8 (2010). 

72 Sec^encru/ZviVlvisur & Posner, RegtiUilion^ Unemplovntcr.i, and Cost -Benefit Analysis,. iuyranaie "0; Robert H. Flaveman 
& Scs’tt Farrow. Labor Expnidilurcs and Bcnefii-Cost Accounting in Timers of Vncfnphvnicnl, }. Benefit-Cost .A.nalysis, vol. 2, iss. 

l(20!n- 

73 5‘cc generallv Masur & Po.sner, Regu/unon. L’nem;;/pvmr/d, and Ana/y,«.«i, .supra note 70; .scr a/,«o .supra Part 

UB), 

74 Redistiibutlon througli regidalory policy can distort labor-leisure tradeoiTs in the economy (similar lo the income 
Ux) and also reduces efficiency in the regulated market. See Louis Kaplow & Steven Shavell, Why the Legal System is Less E-fficient 
than t/ie2Ma»me Red/sfnbuting /ucome. 23 J. Legal Stud. 667 (1994). 

75 See Richard Reves? & Allison Kong, Rr^»ul<iforj Change and Optimal Tr<rn.sitio>t Relief, 105 Nw. U. L. Rfv. I5S1 

(2011). 

76 Sfc, c.g., fnimai Chett iar & Jason Schwartz, The Road Ahead: EPAs Options and Chligations/or Regulating Grcailiouse 
Gases 61-64 (Policy Integrity Report No, 3, 2009) (discussing the clficiency. workability, and fairness of cap-aiui-trade systems 
and citing the relevant economic literature). 

77 See Martin Ross ct al, Assessing the Economy-Wide Ejects of the PSA Program, in EcoM.-\rkets; Costa Rica’s Experi- 
ence WITH Payments for Environmental Service 2 (Gunars Platais & Stefano Pagiola, ed.s., World Bank Report, 200“); 
Peter Bertk & Sairdra Hoffman, A,<.<c.<5/«g the Ewip/oymcHf Jmpflctso/Em'ironmcntuhtMd Natural Resource. Policy, 22 Env't & Rrs. 
HconM33, 136(2002). 

78 A second step can be added to compensate, by calculating the increased output and related job gains in the sector that 
supplie.s products for regulatory compliance. But even this more advanced analysis cannot fully reflect tlie po,ssibility that con- 
sumers nray find sub.stitute products, 

79 Bcrck & Hoffman, supra note 77, at 136. 

80 Air Economics Group, EPA, Alternative Approaches for Economic Impact .Analysis, http;/.-' ww.nv,epa.pov/ttnecas 1 / 
econdata/Rmanual2/5-Lhtm! (last visited Mar. 1,2012). 

81 Jeh^uixArulpraga.sam & Patrick Conwwy, Partial EquiUbtiuni Multi-Market Analysis, in Tool Kit for Evalv.ating the 
Poverty and Distribution.al Impact of Economic Policies at 12-2 (World Bank, 2003); see also Bcrck & Hoffinan, supra 
note 77, at 136-37. 

82 Berck & Hoffman, .sirpru note 77, at 137, 
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vS? I'J. z: 140. 

34 .S'fd; 1 Un'v W, Richardson, Iiiv-Ui-Ot^tput (ikJ Eccnf^iKiz Bii w Aiuifyilcn: Loohnii Buckh^uyu uad Foy^'.-urd. ?.5 i. Ri:Gic\.M 

Sci. o07 i 198.^). 

f .$ Social accountinc na.Urix (_SAM) miiltipli cr aiijiysis builds oil of 1-0 t.il3lss by incliidinc move detailed dis.iitvtrcjjruion 

of households { byiiicome or demograpKics} and institutions {like level of government). SAM models also lend to tvejl mors 
terms a.s endogenous than I-O models do {endogenous variables are the interconnected va]-ues that the mr^dei is trying to esti- 
mate; exogenous variable are independentterms that the model takes as a given >. Asa result ''there i-sincve iTiOiiey circuladrig in 
a SAM model ot a region s economy than in an I-O model . . . [anaj SAM i_empIoymcnt, multipliers tend to be sliehtly larger than 
1-0 multipliers." Bcrck & Hotlnian, supra note 77. at I3S, 1-13. 'ihis distinction shoves how seirsitive employment e-siimates are 
to model assLinrptions like the cndogcneitv of variables. 

86 id.atH4-4.4. 

8 "^ MIG, Inc.; About LA hitp;/.-'impl?.n.com./V4/ujdex,php (ia.st visited 8ept. 1, 20i I ). f.MPLAS' originally built oil' 

re.sourco: from USDA forest Service and FEMA, id., and now uses data from the L.sS. Bureaus of Labor Statistics and Economic 
Analysis, jonatlian Q^.. Morgan,. AHiuyri?ig far Costs and Betsejiis of Eepnomir Dcvciopmait Projecis, L'NC School of Government 
Communit)- A Economic Development Bulletin No. 7, p.4 (2010). 

88 U,S. Bureau ufEconoinic Analysi.s. Regional Multipliers from the Regional Input-Output Modeling System {RIMS- 
lih A Brief Description, http://vvvinv.bea.gov/regionAS.''rims.-'brfdesc.cfrn (last visited Sept. 1. 201 J }. 

89 hi 

90 Morgan, .■iapru note 87, at 5. 

93 Bcrck & Hoffman, sapru note 77, at 145. 

92 Xie and Saltzitnin describe ibur major features of a typical CGE mode); (l) prices are endogenous to the model 

and determined by tlte market? ( 2) .supply and demand for goods or production factors are determined by adjusting prices 
based on Walrasian general equilibrium theory; (3) supply and demand functions are derived from prolit/utllity maximizing 
producers/consumers; and (4) the model is multi-sectorial and non-linear, containing resource constraints. J.Xic & S, Saltrman, 
£»WromrzeHla/Po/icyArtj/ysis; An Enuironnicntal Computable Genera} Equilibrium .Approach for Dcvclopiun Countric.fi, 22 1. POL’f 
MoDfiuiNG 453 (2000). 

9.3 Bcrck & Hofftnan, suyra note 77. at 3 46. Some CGEs would follow perfect neoclassical .issumptions and predict no 

aggregate employment changes; under the neoclassical assumption of no barriers to labor movement, wages, demand, and .sup- 
ply will all adjust to each other, and any workers laid off will be quickly hired in other jobs. But migration and labor force partici- 
pation equatioas can be added to die model, thereby generating employraent change estimates based on wage impacts. }d. at 135. 

94 See R.icardo Teixeira & Tiago Domingo.s, Computable General Equilibrium Models and the. Environment: Fruniework 
and Application to Agricultural Policies 2 (A£RNA Conference Paper, 2006), available at http;.''/'aerna2006.dc.iscte.pt/ papers/ 
S4C_Teixeira.pdf. 

95 REMI.com says the model “can be variously referred to as an econometric model, an input-output model, or even a 
compuEable general equilibrium modd.’ R.EM1, Overview, hltp://\vvi'\v,remi.com/the-remi-modei/(>vcrview {last visited Mar. 9, 
2012 ). 

96 IHS Global Insight, ]Utp://www.ih.s.com/products/global-insight/index.J.spx (last visited Mar. 9, 2012); fiept. 
of Transportation, Guide to Qiiantijying the Economic Impacts oj Federal huvstment in Large-Scale Freight Transportation Projects 
(2006), available at http:/,'’ www.dot.gov,.' freight/guide061018/-sect06.httn (discussing the more w'eil-known CGE models used 
in the United States). 

9.'' Tie underlying dat.ibase lor the model includes tables of transacdon v.\]ue.s (in the form of aninput-output table or 

a social accounting matrix) and elasticitie.s that capture how changes in economic conditions change behavior (c.g., substitution 
between inputs to production and income-based changes lo demand). 

98 See Frank Ackerman ct aJ., The Limits of Economic Moddiiig in the FTAA Environmental Review y-6 (Tuft.s University 

Globalization and Su.stamabie Development Program Background Paper, 2001), available of http://asc.tufts.edu/gdae/policy 
re.search/USTRComments&.Suminary.pdf. 
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1 OD Stic Lars Berginan Magnus j-Isnrekson, C GE Modclm^ of Envy-'oiimcntiil Pnlscv anj Rcy<iurci: Munci^^vH'm . :r. Ma\d- 

I'OOK OF B'NvrRON'MEN-TAi Fco\os5ics ( KarJ-Goraii M?.Sw & Jeffrey Viraeent eds., 200S). 

10] For ?.n overview of the evolution of CCj£ models and criticisms of these models, sec TayaUlleLe S. flandara, Coiryuiahic 

Gc>!ci'a} Fqaihhnuin Models for Dcvcio;'mcrt PcUcy Avelysis. in LDC>, 5 J. Ecos. SuRVfvs d s I9FI ); sec it/so /d.at ol (“'ilu- values of 
n'i.i|or pAtanteiers :n many CGL movlels are little more than best guesses”). 

] 02 For tills reason, sensihvity analysLs is especiAlJy important fortlGE irsodeS.s. Sc-t reiveira & Domingos, supra irotc 

'^4. at 3 i listing sensitivity analysis as the last required .step in the process of asing a CfiE model}: Arvind iLtnagaiiva & Riipa 
Duftagupta, Jhc ‘Guard jhai Pn-fcranriui TnuJcLihernhzation in the CGE Moiid: U'//c,'-e Dc They Omc Fmjn.Di ( Working 
Paper. 2401 ), ii ttp;.'/\\~vu. coiumbia.edu/ -ap223 1 /technic2i%20papers/cee'Cfit!que.pdr (noting that in the context of trade 
Isl'cralrz-ation, "Uncavtlung tiic features ofGGE models that drive Ahcir results] is oiicn a timo-consv.ming exerd-se. Ihis is 
because tl.eir sheer size, facilitated by recent advances in computer technology, makes it diihcult to pinpoint tiie preci.se .source 
ot a particular result. They often remain a black box. Indeed, frequently, authors are themselves unable to explain their results 
intuitively and, when pme.ssed. le.sorl to uninformative answers.”): C. Bohringer, T. Rutherford & W, Wiegard. Cemputuh/f General 
Equilihrinm Analysis: Opav.!',i;d Biack Rose (Centre for European Economic Research Discussion Paper No. 03-56, 2003). 

1 03 Ian Sue Wang. Cumpufiihk’ Gcr.eia! Equilthrium Modek and Jheir Uses in Eccnamy-Wuk Policy Analysis: Evciythnio Vou 

Eva Wiinttd to Knou: i Rut Were Afraid to Ask) 3 (MIT Joint Program on the Science and Policy of Global Change Technical Note 
6,2004). 

UH Bei'ck& Hoffman, supra note 77, at 146, 154. 

105 NOBfUtRO Ho, SOB, KfiNJI GaSAW.^ & Hided H.ASHJMOTO/rEXTBOOKs'JFCuMPUTABl.EGENER.^L El5.UtI.tBRtUM. 
M0DE3,.L1NG; PROGRAMMING ,\ND Sl.SiUL.VnC-NS (2010). 

106 StCvSergey Paltsev, Moving front Static to Dynamic General Equilibrium Economic . Models 14 (MIT Science and Policy of 
Global Change. Technical Note No. 4, 2004) ("VV'e. cannot solve nximeric.xlly foran infinite number of periods.”). 

107 vSreJorgen Dejgard Jensen et Regional Econometric Sector Model for Danish Agriculture IZ (Statens Jordbrugs-og 
Fiskeriokoiioniiske Institut, Report No. 129, 2001) ('JTjhe model can only be validated within the data intervals .spanned by 
the historical observations. 'Pius, applying an econometric mode! for analysing changes beyond historical variations is always 
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swi DRtcioB Opening statement 

Rep. Elijah E. Cummings, Ranking Member 


Hearing on “Continuing Oversight of Regulatory Impediments to Job Creation: 
Job Creators Still Buried by Red Tape” 


July 19, 2012 


One of the first hearings this Committee held this Congress was a hearing much like this 
one. The title of the hearing was even similar, “Regulatory Impediments to Job Creation,” I said 
then that an effective regulatory review should include several basic elements. It should examine 
both costs and benefits, it should base conclusions on solid data, and it should seek input from a 
wide variety of sources. 


Eighteen months have passed, but unfortunately not much has changed. Today’s hearing 
is the 29th hearing our Committee has held during this Congress on the impact of regulations. 
Yet in every single one of those hearings, the Committee’s approach has been lopsided and 
unbalanced. 


The Committee has focused on the costs of regulations without considering the benefits. 
The Committee has solicited input only from witnesses who want to weaken or repeal 
regulations, but not those who wish to strengthen protections for children, small businesses, the 
economy, and American families. 

In these 29 hearings, the Committee invited 107 witnesses to testify in favor of rolling 
back health, safety, and economic protections. We in the minority were left to bring some 
semblance of balance to these proceedings, but we were permitted to invite only 17 witnesses to 
provide alternative perspectives. Again, today you invited five industry representatives to 
discuss their desire to weaken or repeal regulations, and we were allowed only a single witness 
to represent the other side of this question. 

In May, the Committee sent 187 letters almost exclusively to industry organizations 
asking for examples of regulations that “continue to negatively impact job growth.” These 
letters went to companies like ConocoPhillips rmd industry groups like the Society of Chemical 
Manufacturers and Affiliates, and the American Fuel & Petrochemical Manufacturers. 
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In response, these industry groups targeted a host of regulations that provide basic health 
and safety protections, such as child labor laws, standards for lead in children’s toys, air and 
water quality standards, and lead paint renovation rules. 

But the Committee sent no letters to organizations representing the other side, such as the 
American Academy of Pediatrics or other children’s advocacy groups that could testify about the 
benefits of those rules and how children could be harmed by weakening them. 

Of course, the Chairman has every right to conduct this Committee’s activities as he sees 
fit. But in my opinion, the Committee loses credibility when its actions are so blatantly and 
explicitly one-sided. And losing that credibility means the American public is less likely to take 
our results seriously. 

In the Committee’s letter, the Chairman referred to a “regulatory tsunami” that “does not 
appear to be slowing down.” If this is a tsunami, then I wonder what a draught looks like. 0MB 
data shows that the current Administration has approved fewer rules than in either of President 
Bush’s terms. A report published last month by Public Citizen found that 78% of rules with 
statutory deadlines last year were not, in fact, issued by the statutory deadline, and that OMB’s 
Office of Information and Regulatory Affairs is taking longer to review rules than ever before. 

It is this kind of inaccurate rhetoric that drives the constant stream of anti-regulatory 
legislation considered by the House this Congress. Next week, the House will consider 
legislation to prevent federal agencies from issuing regulations until the unemployment rate is 
under 6%. This bill does not make any sense. Why in the world would you take a regulation to 
protect children from toxic chemicals, for example, and prevent it from taking effect until the 
national employment rate reaches some arbitrary threshold? 

The problem is that the Republican approach is based on a faulty premise — ^that 
regulations kill jobs. This myth has been widely discredited by economists on both sides of the 
aisle, I ask unanimous consent to insert in the record a report issued in April by the Institute for 
Policy Integrity entitled, “The Regulatory Red Herring: The Role of Job Impact Analyses in 
Environmental Policy Debates,” This report found that the current rhetoric linking regulations to 
job losses is misleading. 

Mr, Chairman, the time has come for Congress to change course and focus on reality 
instead of myths and inaccurate rhetoric. We need to work together to conduct legitimate 
oversight that is focused on creating jobs AND protecting the health and safety of American 
families. We do not have to choose one or the other. We can and must do both. 
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Summary 

Rules and red tape imposed by the federal government choke economic expansion and 
job growth, according to job creators themselves. Despite hearing this message loud and dear, 
regulations implemented during the Obama Administration have moved aggressively in the 
opposite direction — the regulatory state continues to grow, adding billions of dollars in 
compliance costs to businesses and job creators. These costs will ultimately be paid by 
consumers. 

Although Obama Administration officials frequently proclaim it has issued fewer 
regulations than its predecessors, analysis by the Committee on Oversight and Govermnent 
Reform reaches a far different conclusion: the Obama Administration has issued far more of the 
most expensive group of regulations with a higher overall economic cost. 

The aggressive march of the regulatory state has been the subject of an ongoing, multi- 
year examination by the Committee, This staff report expands on earlier Committee work and 
documents how the regulatory state is proliferating with dire consequences for the economy, and 
how federal regulations continue to impede job growth and business expansion. 

From 2010 to 2011, the number of final rules issued by federal agencies rose from 3,573 
to 3,807 — a 6.5 percent increase. During that same time frame, the number of proposed rules 
that will he finalized increased 18.8 percent. The published regulatory burden for 20 1 2 could 
exceed $ 1 05 billion, according to the American Action Forum, headed by a former director of 
the Congressional Budget Office. Since January 1 , the federal government has imposed $56.6 
billion in compliance costs and more than 1 14 million annual paperwork burden hours. 

Beyond this “routine” rulemaking, the number of rules with significant costs is on the 
rise. Analysis from the Heritage Foundation indicates that the Obama Administration issued 106 
new rules in its first three years that collectively cost taxpayers more than $46 billion annually — 
four times the number of “major” regulations and five times the cost of rules issued in the prior 
administration’s first three years. 

Workers and job creators confirm that the oppressive regulatory red tape environment 
continues to hinder improvement. A recent Gallup poll found that nearly half of small 
businesses are not hiring because they are worried about new government regulations. Forty- 
four percent of likely voters say they believe regulations from the Environmental Protection 
Agency (EPA) hurt the economy. 

Research conducted by The Winston Group found that 53 percent of voters say federal 
regulations are one of the major reasons the economy is struggling; 59 percent think that cutting 
regulations is vital to improving the economy, and 52 percent indicate that stopping new 
regulations would free employers to begin hiring. According to the National Federation of 
Independent Business, the issue of regulation and red tape is one of the single most important 
problems for small businesses. 
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These views are held not just by poll respondents or business group members — senior Obama 
Administration officials have spoken out on the need to actively address regulatory impacts on 
job creation and economic growth. 

The White House has praised the Committee for pointing out deficiencies in its approach 
to regulations. Office of Infonnation and Regulatory Affairs (OIRA) Administrator Cass 
Sunstein said “Tm especially grateful to you Mr, Chairman and to the committee as a whole for 
its constmctive and important work on this issue over the past months. It’s very significant to try 
to get regulation in a place where it’s helpful to the economic recovery.” 

The OIRA Administrator has also said that expensive regulations can “increase prices, 
reduce wages, and increase unemployment (and hence poverty).” 

OIRA’s 2012 Draft Report to Congress on Federal Regulations concedes that 
“regulations. . .can place undue burdens on companies, consumers, and workers, and may cause 
growth and overall productivity to slow,” It also notes that “evidence suggests that domestic 
environmental regulation has led some U.S. based multinationals to invest in other nations 
(especially in the domain of manufacturing), and in that sense, such regulation may have an 
adverse effect on domestic growth.” 

Finally, OIRA agrees that “regulations can also impose significant costs on businesses, 
potentially damaging economic competition and capital investment,” if not carefully designed. 

This staff report examines three types of regulations (energy and environmental, labor, 
and financial services), and looks at both current and new/proposed rules, their costs and impacts 
on job creators. It concludes that until the government addresses the overwhelming cost, scope 
and impact of the ever-expanding regulatory state, it is not in a position to aid job creators and 
spur economic recovery. Moreover, the staff report suggests that until these regulations are 
addressed, high unemployment and slow economic growth will persist. 

Key Findings 

• From 2010 to 201 1, the number of final rules issued by federal agencies rose from 3,573 
to 3,807 — a 6.5 percent increase. During that same time frame, the number of proposed 
rules increased 18.8 percent. 

• The published regulatory burden for 20 1 2 could exceed $ 1 05 billion, according to the 
American Action Fomm, headed by a former director of the Congressional Budget 
Office. 

• Analysis from the Heritage Foundation indicates that that Obama Administration issued 

1 06 new mles in its first three years that collectively cost taxpayers more than S46 billion 
annually — four times the number of “major” regulations and five times the cost of mles 
issued in the prior administration’s first three years. 

• In the past decade, the number of economically significant mles in the pipeline — those 
that could cost $100 million or more annually — has increased by more than 137 percent. 
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• Over 40 EPA regulations cited by job creators as barriers to growth and expansion in the 
Committee’s February 2011 staff report remain a problem. 

• The Boiler Maximum Achievable Control Technology (MACT) rule proposed in 2010 
will cost job creators up to S 1 5 billion in regulatory compliance costs. A similar “Utility” 
MACT rule would cost providers $9.6 billion annually and result in the shutdown of 25 
percent of U.S. power generating units. 

• EPA’s proposal to regulate coal combustion residuals (“coal ash”) usurps states’ previous 
role and exerts unprecedented federal control over the utility industry. More than half of 
the complaints received from business and industry groups expressed concern last year, 
while half of the complaints are new. Compliance costs range from $78-1 10 billion over 
the next 20 years while job loss estimates range from 39,000, under a low estimate, to 

3 1 6,000, under a high estimate. 

• EPA’s E 1 5 ethanol rule “places consumers and vehicle manufacturers at significant risk” 
but is proceeding despite these concerns. EPA estimates industry compliance at $3.64 
million per year but also notes that half of existing retail outlets are incompatible with the 
fuel, and would need to purchase and install new equipment. 

• Proposed fuel economy standards will increase the cost of new vehicles by at least $4000 
per vehicle while delivering less than half that amount in fuel savings and could result in 
the loss of as many as 220,000 automotive jobs. 

• Tier 3 gasoline standards proposed by EPA would impose a total economic cost of 
approximately $8 billion on the industry and raise the cost of gasoline by six to nine cents 
per gallon for consumers. 

• Rules attributed to the Dodd-Frank Act will grow from 36 implemented today to roughly 
400 required under the act. Rules governing “conflict minerals” such as gold, tin, 
tantalum and tungsten will cost the industry $71 million per year and impact as many as 
5,000 companies. The National Association of Manufacturers estimates true compliance 
costs for the rule to be $9- 1 6 billion. 

• A U.S. Chamber of Commerce/Business Roundtable survey notes that those impacted by 
a proposed “end user” rule effecting derivatives would have to sideline up to $6.7 billion 
in working capital and cost 1 00,000 jobs. 

• The National Labor Relations Board’s “notice posting rule” promoting unionization in 
the workplace will cost employers an estimated $386.4 million and in the words of one 
industry organization, “could set a disturbing precedent and chill job creation.” 

The Committee is publishing this staff report to tell the American people directly what job 
creators say is the true cost and impact of the Obama Administration’s regulatory agenda. 
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I. Introduction 

At the end of the 111 Congress, the House Committee on Oversight and Government 
Reform commenced a major effort to diseover burdensome regulations negatively affecting job 
growth and the economy. The Committee launched AmerieanJobCreators.com and received 
information from job creators and business groups, which it has used to inform its efforts. As a 
result, the Committee issued two staff reports — Assessing Regulatory Impediments to Job 
Creation ' and Broken Government: How the Administrative State has Broken President 
Obama 's Promise of Regulatory Reform,^ — ^held ten full committee hearings, nearly 20 
subeommittee hearings, sent a host of letters to agencies inquiring about their regulatory policies, 
and passed three regulatory reform bills. President Obama’s chief regulatory officer, Office of 
Management and Budget Office of Information and Regulatory Affairs (OIRA) Administrator 
Cass Sunstein, has called the Committee’s work on this subject “constructive” and “important.”^ 
Moreover, the Committee’s work has yielded gains and achieved some regulatory relief 

However, the economy continues to struggle as job growth remains stagnant, small 
businesses continue to be hesitant to hire, and regulations rise. Therefore, in May 2012, the 
Committee renewed its efforts to examine burdensome and job-stifling regulations by repeating 
its request to job creators and business organizations.’* 

a. Some Progress in Moderating New Regulatory Burdens 

Pressure from Congress and job creators has resulted in some improvements to the 
burdensome regulatory state. In January 2011, President Obama issued Executive Order 13563, 
“Improving Regulation and Regulatory Review,” to reaffirm existing cost-benefit principles and 
launch a “look-back” analyses of existing rules.’ Subsequently, in July 201 1, President Obama 
issued Executive Order 13579, “Regulation and Independent Regulatory Agencies,” 
recommending that independent regulatory agencies also conduct look-back analyses and 
comply with the requirements of Executive Order 13563.*’ In May 2012, President Obama 
issued Executive Order 13610, “Identifying and Reducing Regulatory Burdens,” to promote 
public participation in retrospective reviews and to order agencies to provide regular status 
reports to OIRA on these efforts.^ 


‘ H. Comm, on Oversight & Gov’t Reform Preliminary Staff Report, Assessing Regulatory Impediments to Job 
Creation. 1 12th Cong. (20U) available at http://oversight.house.gov/wp- 

content/upIoads/2012/02/Preiirainary_StafF_Report ReguJatory_Impediments_to_Job_Creation.pdf. 

^ H. Comm, on Oversight & Gov’t Reform Staff Report, Broken Government: How the Administrative State has 
Broken President Obama ’s Promise of Regulatory Reform, 1 12th Cong. (2011) available at 
http://oversight.house.gOv/wp-content/uploads/2012/01/9.13.l l_Broken_Govemment_Reportl.pdf. 

^ *^How a Broken Process Leads to Flawed Regulations Hearing Before the H. Comm, on Oversight & Gov ’t 
Reform, 1 12th Cong. (2011) (testimony of Cass Sunstein, Administrator, Office of Information and Regulatory 
Affairs). 

^ See Letter from Chairman Darrell Issa and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Govt. 
Reform to Stephen Ubl, Advanced Medical Technology Association, May 16, 2012. 

^ Exec. Order No. 13,563, 76 Fed. Reg. 3,821 (Jan. 18, 2011). 

‘Exec. Order No. 13,579, 76 Fed. Reg, 41,587 (July 11, 2011). 

’ Exec. Order No. 13,610, 77 Fed, Reg. 28,469 (May 10, 2012). 
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Also, in response to outside pressure, the Obama Administration reversed course on some 
regulatory actions that would have stifled economic growth. In January 201 1, the Occupational 
Safety and Health Administration (OSHA) withdrew a proposal to alter workplace noise 
standards because the proposal would have uimecessarily required employers to purchase costly 
administrative or engineering controls.* The Committee’s preliminary staff report. Assessing 
Regulatory Impediments to Job Creation,’’ documented a significant outcry from 30 business 
groups speaking out against this proposal. Also, in January 2011, OSHA temporarily withdrew a 
proposed rule to require businesses to record work-related musculoskeletal disorders (MSDs), 
which would have saddled employers with onerous and unnecessary reporting requirements. 
However, this reprieve was short lived. Despite continued concern from many segments of the 
business community, OSHA reopened the public comment period in May 2011, with hopes of 
finalizing the rule. ' ' 

In another victory for job creators, the White House rejected an Environmental Protection 
Agency (EPA) draft final rule regarding ozone National Ambient Air Quality Standards on 
September 2,2011. The White House agreed with the Committee and recognized that the EPA’s 
rule would impose an oppressive burden on businesses and local governments.'^ The New York 
Times reported that this decision followed a series of meetings with industry leaders and 
governors of the “red” states in the Midwest and on the East Coast that would face the hardest 
compliance burdens of the rule.'^ 

House Committee on Oversight and Govermnent Reform hearings have also brought 
about regulatory victories for job creators. At a May 201 1 hearing. Rep. Jason Chaffetz (R-UT) 
questioned a Department of the Interior (DOl) witness about the Obama Administration’s recent 
conflicting actions on “Wild Lands” policy. In reaction to this pressure, the Bureau of Land 
Management (BLM) Director Bob Abbey and Secretary of the Interior Ken Salazar confiirmed in 
a June 1, 201 1, memo that, pursuant to the 201 1 Continuing Resolution, the BLM will not 
designate any lands as “Wild Lands,” and outlined how DOI will work in collaboration with 
Members of Congress, states, tribes, and local communities to identify public lands that may be 
appropriate candidates for protection under the Wilderness Act. Separately, in response to 
testimony from small business owners at a September 14, 201 1, hearing, DOI reduced the 
number of species proposed to be covered by the Lacey Act, which helped to limit the impact on 


® News Release, U.S. Department of Labor, US Department of Labor’s OSHA Withdraws Proposed Interpretation 
on Occupational Noise (Jan. 19, 201 1) available at 

http://www.osha,gov/pls/oshaweb/owadisp.show_document?p_table=NEWS_RELEASES&p_id=191 19. 

^ H. Comm, on Oversight & Gov’t Reform Preliminary Staff Report. Assessing Regulatory Impediments to Job 
Creation, 1 12th Cong. (2011) available at http://oversight.house.gov/wp- 
News Release, U.S. Department of Labor, U.S. Labor Department’s OSHA Temporarily Withdraws Proposed 
Column for Work-Related Musculoskeletal Disorders, Reaches Out to Small Businesses (Jan. 25, 201 1). 

News Release, U.S, Department of Labor, U.S. Labor Department's OSHA reopens publie record on proposed 
record-keeping rule to add work-related musculoskeletal disorders column (May 16, 201 1). 

Press Release, White House, Statement by the President on the Ozone National Ambient Air Quality Standards 
(Sep. 2,2011). 

John M. Bioier, Re-election Strategy Is Tied to a Shift on Smog, TmES (Nov. 16, 201 1). 

Pain at the Pump: Policies that Suppress Domestic Production of Oil and Gas: Hearing before H. Comm, on 
Oversight and Gov't Reform , 1 12th Cong. (201 1). 

Press Release, U.S. Department of the Interior, Salazar Outlines Broad Opportunities for Common Ground on 
Wilderness (Jrme 1, 2011). 
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small businesses in the reptile industry.’* Additionally, the Department of Agriculture scrapped 
the most controversial parts of its proposed “GIPSA rule” by issuing a final rule that was more 
aligned with Congressional intent.” Finally, in December 2011, shortly after a hearing in the 
Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending 
highligliting the high costs of the Department of Transportation’s (DOT) proposed Hours-of- 
Service rule,’* DOT altered the final rule to cut the costs nearly in half.” This was a positive 
development; however, industries affected by the rule assert it remains flawed and have filed suit 
to challenge it.^” 

Also in response to the efforts of this Committee, the Securities and Exchange 
Commission (SEC) is poised to make a very important historic change in its regulatory policy. 
Over the last two years, significant and inexcusable deficiencies in the SEC’s cost-benefit 
analysis have drawn strong criticism from the U.S. Court of Appeals for the District of Columbia 
Circuit,’’ this Committee,^^ the Office of Information and Regulatory Affairs,’* stakeholders, 
and scholarly commentators.** Therefore, on March 16, 2012, the SEC’s Office of the General 
Counsel and the Division of Risk, Strategy, and Financial Innovation circulated a memorandum 
entitled Current Guidance on Economic Analysis in SEC Rulemakings (“Current Guidance”).** 
The Current Guidance contains a set of clear procedural directives to all SEC rulewriting staff, 
and the Committee is hopeful the Current Guidance will help ensure proposed and final 
Commission rules are subjected to rigorous economic analysis. In an effort to inform SEC staff 
of the finality and mandatory nature of the Current Guidance, the Commission has posted the 
document on its website.*’ If implemented properly, the Current Guidance has the potential to 
significantly improve the process by which the SEC regulates U.S. capital markets. 

Legislation has also been enacted to remedy some burdensome policies. On April 14, 

201 1, the President signed the Comprehensive 1099 Taxpayer Protection and Repayment of 


News Release, U.S. Fish & Wildlife Service, Salazar Announces Ban on Importation and Interstate Transportation 
of Four Giant Snakes that Threaten Everglades (Jan. 17, 2012). 

” Capital Update, New GIPSA Rule Issued, National Pork Producers Council (Dec. 9, 2011). 

The Price of Uncertainty: How Much Could DOT’S Proposed Billion Dollar Service Rule Cost Consumers this 
Holiday Season?: Hearing before Subcomm. on Regulatory Affairs, Stimulus Oversight and Gov 't Spending of the 
H Comm, on Oversight and Gov't Reform , 1 12th Cong. (201 1). 

News Release, U.S. Department of Transportation Takes Action to Ensure Truck Driver Rest Time and Improve 
Safety Behind the Wheel (Dec. 22, 2011). 

Trucking Info Staff, HOS Court Battle Starts Next Month, Tnickinginfo.com (June 1 9, 20 1 2). 

See, e g.. Business Roundtable v. SEC, Ml P. 3d 1144, 1148-49 (D.C. Cir. 2011) 

See generally The SEC 's Aversion to Co.st~Benefit Analysis: Hearing Before the Subcomm. on TARP, Financial 
Services and Bailouts of Public and Private Programs of the H. Comm, on Oversight and Gov't Reform, 1 12th 
Cong. (2012) [hereinafter ifeuring/]. 

Memorandum from Cass R. Sunsrein, Administrator, Office of Information and Regulatory Affairs, July 22, 2011. 
Exec. Order No. 13,563, 76 Fed. Reg. 3,821 (Jan. 21, 201 1). 

“Sce, e g., Hearing I, supra note 2 (statements of Dr. Henry Manne, Dean Emeritus, George Mason University 
School of Law, and J.W. Verrett, Assistant Professor, George Mason University School of Law). 

Memorandum from RSFl and OGC to Staff of the Rulewriting Divisions and Offices (Mar. 1 6, 20 1 2), available at 
http;//www. sec.gov/divisions/riskfin/rsfi_guidance_econ_analy_secrulemaking.pdf. 

Id. 
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Exchange Subsidy Oveqjayments Act of 2011,“* repealing the Patient Protection and Affordable 
Care Act provision that expanded Form 1099 information reporting requirements for payments 
of $600 or more to corporations. A number of trade associations representing a wide range of 
industries reported this looming rule as a concern in the Committee’s preliminary staff report.'^ 
Moreover, on November 21, 2011, Obama signed into law the 3 Percent Withliolding Repeal and 
Job Creation Act.^“ The law permanently repeals the requirement that federal, state, and large 
local governments begin withholding three percent of each payment of $ 10,000 or more to a 
contractor after January 1 , 20 1 3, which was also a substantial concent to groups as discussed in 
the Committee’s preliminary staff report. 

Unfortunately, the Obama Administration has not rolled back all of its problematic rules 
on its own volition. Indeed, the judicial branch has taken an active role revoking or delaying 
overreaching regulations and agency actions. On March 23, 2011, the U.S. District Court for the 
District of Colombia overturned an EPA decision to revoke a mining permit in West Virginia 
because the court found EPA’s action tvas “contrary to the language, stmeture, and legislative 
history of section 404 [of the Clean Water Act].”*’ On July 23, 201 1, the U.S. Court of Appeals 
for the District of Columbia tossed out the Securities and Exchange Commission’s (SEC) proxy 
access rule, ruling that the SEC did not adequately consider the mle’s effect on companies.** 
Additionally, on September 6, 201 1 , the SEC announced that it would not seek a rehearing or 
Supreme Court review and would study the appeals court decision before pursuing another 
version of the rule.** On April 13, 2012, the U.S. District Court for the District of Colombia 
delayed implementation of a notice posting rule because the U.S. District Court for the District 
of South Carolina found the National Labor Relations Board (NLRB) “lack[ed] authority ... to 
promulgate the rule.”*'* Elowever, an earlier federal court decision ruled in favor of the NLRB. 
Because appeals are pending to resolve the jurisdictional split, the fate of the rule remains 
uncertain. Finally, on May 14, 2012, the U.S. District Court for the District of Columbia 
invalidated a NLRB rule intended to speed up union elections on the basis that the NLRB lacked 
the quorum required under the National Labor Relations Act when it issued the rule.**’ The fate 
of this rule is also uncertain as the NLRB could reissue it with a quorum. 


H.R. 4—1 12th Congress: Comprehensive 1099 Taxpayer Protection and Repayment of Exchange Subsidy 
Overpayments Act of 20i 1. (2011). In GovTrack.us (database of federal legislation). Retrieved June 20, 2012, from 
http://www.govtrack.us/congress/bills/l 12/hr4 

H. Comm, on Oversight & Gov’t Reform Preliminary Staff Report, Assessing Regulatory Impediments to Job 
Creation, 1 12th Cong. (2011) available at htlp://oversight.house.gov/wp- 

contenbuploads/2012/02/T*reliminarv Staff Report Regulatory Impediments to Job Creation.pdf. 

*” H.R. 674-^1 12th Congress: 3% Withholding Repeal and Job Creation Act. (2011). In GovTrack.us (database of 
federal legislation). Retrieved June 20, 2012, from http://www.govtrack.us/congres.s/bills/112/hr674 
Alan Kovski, Federal Court Strikes Down ERA Decision To Retroactively Veto Dredge-and-Fill Permit, BNA 
(Mar. 26, 2012) available at http://www^bna.coin/federal“court-strikes-nl2884908597/. 

Business Roundtable and Chamber of Commerce of the United States i'. SEC, No. 10-1305 (D.C. Cir. July 22, 
2011 ), 

Press Release, U.S. Securities and Exchange Commission, Statement by SEC Chairman Mary L. Schapiro on 
Proxy Access Litigation (Sep. 6, 2011). 

Chamber of Commerce of the United States and South Carolina Chamber of Commerce v. National Labor 
Relations Board, Order, No. 2: 1 l-cv-02516-DCN (S.C. Dist. Ct. Apr. 13, 2012). 

Andrew Harris and William McQuillen, NLRB Union Poster Rule Delayed While Challenge Proceeds, 
Bloomberg News (April 18, 2012). 

** Chamber of Commerce of the United States and Coalition for a Democratic Workplace v. National Labor 
Relations Board, Memorandum Opinion, No. 11-2262 (JEB) (D.C.Dist.Ct.Mayl4,2012). 
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b. Regulations Continue to Plague the Economy 

Notwithstanding the aforementioned positive developments, burdensome federal 
regulations continue to drag down our economy. The national unemployment rate currently 
stands at a staggering 8.2 percent,^’ and the regulatory environment continues to hinder its 
improvement. Indeed, a recent Gallup poll found that nearly half of small businesses are not 
hiring because they are “worried about new government regulations,”^* and 44 percent of likely 
voters believe EPA regulations and actions hurt the economy.*’ According to the National 
Federation of Independent Business, “regulations and red tape” is one of the “single most 
important problem[s]” for small business.’® Moreover, 53 percent of registered voters say 
“federal regulations are one of the major reasons the economy is struggling,” 59 percent think 
that cutting regulations is vital to improving the economy, and 52 percent believe that stopping 
new government regulations would “free employers to begin hiring,”” 

Even the Obama Administration concedes that regulations can negatively affect job 
creation and investment. OIRA Administrator Sunstein has said that expensive regulations can 
“increase prices, reduce wages, and increase unemployment (and hence poverty).”’^ OIRA’s 
2012 Draft Report to Congress on Federal Regulations concedes that “regulations . . . can place 
undue burdens on companies, consumers, and workers, and may cause growth and overall 
productivity to slow.”’* In the draft report, OIRA also admits that “evidence suggests that 
domestic environmental regulation has led some U.S. based multinationals to invest in other 
nations (especially in the domain of manufacturing), and in that sense, such regulation may have 
an adverse effect on domestic growth.”” Finally, OIRA agrees that “regulations can also impose 
significant costs on businesses, potentially damaging economic competition and capital 
investment,” if not carefully designed.’* 

Despite acknowledgement that regulations can impede the economy, the federal 
regulatory state under the Obama Administration continues to grow. From 2010 to 201 1, the 
number of final rules issued by federal agencies rose from 3,573 to 3,807 — a 6.5 percent 


U.S. Dept, of Labor, Bureau of Labor Statistics, Labor Force Statistics from the Current Population Survey, date 
extracted July 9, 2012. 

Dennis Jacobe, Health Costs, Gov’t Regulations Curb Small Business Hiring, Gallup, Feb. 15, 2012 available at 
http://www.gallup.coni/poll/152654/health-costs-gov-regulations-curb-small-business-hiring.aspx. 

44% Think EPA Actions Hurt The Economy, Rasmussen Reports, Apr. 10, 1012 available at 
http:.ywww.rasmussenreports.com/public_content/poIitics/curTenl_evenls,/environment_energy/44_ihink_epa_action 
s hurt_the_economy. 

'’’"william C. Dunkelberg and Holly Wade, NFIB Small Business Economic Trends, NFIB Research Foundation 
(June 2012). 

Jake Sherman and Seung Min Kim, Dems face month of perilous votes. Politico (July 8, 2012). 

Robert W. Hahn & Cass R. Sunstein, A New Executive Order for Improving Federal Regulation? Deeper and 
Wider Cost-Benefit Analysis, 150 U. Pa. L. REV. 1489 (2002). 

U.S. Office of Mgmt. & Budget, Office of Information and Regulatory Affairs, Draft 2012 Report to Congress on 
the Benefits and Costs of Federal Regulations and Unfunded Mandates on State, Local, and Tribal Entities (March 
2012). 

"Id. 

"Id. 
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increase.'"’ During the same time frame, the number of proposed rules increased 1 8.8 percent.''^ 
According to the American Action Forum, headed by a fonner director of the Congressional 
Budget Office, the published regulatory burden for 2012 could exceed S105 billion.''* Moreover, 
since the beginning of 2012, the federal government has imposed S56.6 billion in compliance 
costs and more than 1 14 million annual paperwork burden hours. '''' 

The most costly rules are also on the rise. The Heritage Foundation found that the 
Obama Administration issued 1 06 new major rules in its first three years that collectively cost 
taxpayers more than $46 billion annually.* To compare, this is nearly four times the number of 
major regulations and more than five times the cost of major rules issued by the George W. Bush 
Administration during its first three years.*' In the past decade, the number of economically 
significant rules in the pipeline — those that could cost $100 million or more annually — has 
increased by more than 137 percent, rising from 56 in the spring of 2001 to 133 in the fall of 
201 1,*^ Accordingly, claims by the Obama Administration that it has issued fewer regulations 
than the George W. Bush Administration are clearly misleading. ** While the Obama 
Administration may have issued fewer total regulations, they have issued far more of the most 
expensive regulations at a higher cost. 

In September 2011, President Obama declared that “we should have no more regulation 
than the health, safety and security of the American people require.”*'' Yet, this staff report 
outlines many rules that arguably have no bearing on the health, safety, or security of the 
American people. Instead, they are gifts to the President’s environmental and union allies. 

To the detriment of job creators, the President may be under the impression that he has 
achieved his regulatory goals since he recently declared “the private sector is doing fine.”** Yet, 
the input the Committee received gives no such indication. As the Non-Ferrous Founders’ 
Society (NFFS) observed: 

[T]he more things change in Washington, the more they stay the same. Several of the 
rules that NFFS and other industry groups took issue with in J anuary of 20 1 1 were 
withdrawn, only later to be re-proposed, reintroduced, or remanded for further 
consideration. Others continue to languish in legislative limbo pending the incorporation 
of and/or response to stakeholder comments, or awaiting additional cost or regulatory 


Wayne Crews, Ten Thousand Commandments: An Annual Snapshot of the Federal Regulatory State, Competitive 
Enterprise Institute (2012), 

"h. 

Sam Batkins, The Week in Regulation: July 9-13, American Action Forum, July 16, 2012 available at 
http://americanacdonforuin.org/topic/week-regulation-ju]y'9-l3. 

Id. 

James Gattuso and Diane Katz, Red Tap Rising: Obama-Era Regulation at the Three-Year Mark, The Heritage 
Foundation (Mar. 13, 2012). 

^^Id. 

”74 

See Josh Hicks, Who has the better regulatory record— Obama or Bush?, The Washington Post, Mar. 27, 2012. 
Office of the Press Secretary, The White House, Address by the President to a Joint Session of Congress (Sept. 

2011 ). 

Devin Dwyer, Obama Says 'Ptbaie Scaor Doing Fine,' Calk for Aid toSUUcs, ABC New's (.lut>s 8. 2012) 
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impact analyses. . . . Meanwhile, a plethora of new rules and regulations from agencies all 

across the government have been proposed. 

As this staff report documents, a host of other business groups echo NFFS’s sentiment 
that the regulatory state is out of control and that federal government regulations continue to 
negatively affect job growth and the economy. According to the Associated Builders and 
Contractors, “the administration’s efforts to address overregulation have largely failed to offer 
tangible relief to construction business owners.”^’ As previously stated, not only do many of the 
regulations identified in the Committee’s preliminary staff report remain a problem, this staff 
report identifies additional problematic regulations. 

II. Regulations That Remain Problematic for Job Creators 

This section discusses several regulations that were identified in the Committee’s 
February 201 1 preliminary staff report, which remain a concern to multiple organizations. While 
the focus is on energy, environmental, labor, and financial services regulations, many other 
regulations previously brought to the Committee’s attention also remain a concern. The attached 
appendix identifies all the regulations and policies that Job creators continue to believe are 
problematic. 

a. Energy and Environmental Regulations 

Similar to the Committee’s preliminary staff report, respondents overwhelmingly 
identified the EPA as the agency imposing the heaviest regulatory burden. Over 40 EPA 
regulations that were a problem for Job creators in February 201 1 remain a problem. In 
particular. Boiler Maximum Achievable Control Technology (MACT), numeric water quality 
standards, Coal Combustion Residuals, the E15 ethanol rule, fuel economy standards, 
greenhouse gas regulations, the Lead Renovation, Repair and Painting rule. National Ambient 
Air Quality Standards (NAAQS) for particulate matter, and Utility MACT received the most 
complaints. The following section provides an update on the status of these rules. 

i. EPA Boiler MACT 

Job creators continue to identify EPA’s Boiler MACT regulation as a significant threat to 
both existing Jobs and Job creation. EPA proposed the rule in June 2010, issued a final rule in 
March 2011, and on the same day, in an unprecedented action, also issued a notice of 
reconsideration.^® On May 1 8, 2012, EPA submitted a revised rule to the Office of Management 


Letter from James L. Mallory, Executive Director, Non-Ferrous Founders’ Society to Chairman Darrell Jssa, H. 
Comm, on Oversight & Gov’t Reform, June i, 2012 (on file with author). 

Letter from Geoffrey Burr, Vice President, Federal Affairs, Associated Builders and Contractors, Inc. to Chairman 
Darrell Issa and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, May 31, 2012 (on 
file with author). 

“ Environmental Protection Agency, Emissions Standards for Boilers and Process Heaters and Commercial / 
Industrial Solid Waste Incinerators, Regulatory Actions, available at 
http ;//epa.gov/airquality /combust! on/aclions.html. 


13 



144 


and Budget signaling that the reconsidered rule should be finalized within 90 days.^'* According 
to EPA, the agency will not enforce a new Boiler MACT standard until the revised rule is 
finalized. 

While industry groups acknowledge that EPA has made Boiler MACT less stringent than 
the final rule published in March 201 1, the costs and burdens of the reconsidered rule are still 
substantial. According to a study performed by the Council of Industrial Boiler Owners (CIBO), 
job creators will be on the hook for up to $15 billion in regulatory compliance costs under the 
reconsidered rule.*’ The Anthracite Region Independent Power Producers Association 
(ARIPPA), the trade association that represents electric generating plants that use stockpiled coal 
refuse, sees Boiler MACT as a clear threat to existing jobs, stating, “the emission standards 
identified in the proposed Boiler MACT rule are not reflective of achievable emissions for 
ARIPPA plants.”*’ Furthermore, CF Industries informed the Committee that “the primary 
concern with the rule ... is the proposed timetable for boiler inspections, which would interrupt 
established inspection schedules, leading to extended production outages.”*^ Accordingly, 

Boiler MACT continues to be a rule whose uncertainty and high cost cause concerns amongst 
job creators. 


ii. EPA Numeric Water Quality Standards: Chesapeake Bay Total 

Maximum Daily Load (TMDL) and Florida Numeric Nutrient Criteria 

In late 2010, the EPA established the Chesapeake Bay Total Maximum Daily Load 
(TMDL) ostensibly to restore clean water to the Bay and surrounding waters.*^ The TMDL, 
which is required under the Clean Water Act, sets forth pollution limits for nitrogen, 
phosphorous, and sediment across Delaware, Maryland, New York, Pennsylvania, Virginia, 

West Virginia and the District of Columbia.*^ It specifically requires a 25 percent reduction in 
nitrogen, a 24 percent reduction in phosphorus, and a 20 percent reduction in sediment.** 

Similarly, the EPA has begun to impose federal numeric nutrient water quality standards 
for the state of Florida - one rule for inland water bodies, published December 6, 2010, and one 
for estuaries, coastal waters, and flowing waters, scheduled to be proposed in July 2012.** These 


Jeremy P. Jacobs, £P.t Sends Boiler Rules to White House, Greenwire, May 18, 2012 available at 
http://www.eenews.nefGreenwire/201 2/05/1 8/archive/3?teniis=boiler-rniact. 

Letter from Jay Timmons, President and CEO, National Association of Manufacturers to Chairman Darrell Issa 
and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t Reform, June 4, 2012 (on file with 
author). 

Letter from Jeff McNelly, Executive Director, ARIPPA to Chairman Darrell Issa and Subcommittee Chairman 
Jim Jordan, H. Comm, on Oversight & Gov’t Reform, May 31, 2012 (on file with author). 

Letter from Stephen R. Wilson, Chairman & CEO, CF Industries to Chairman Darreii Issa and Subcommittee 
Chairman Jim Jordan, H. Comm, on Oversight & Gov’t Reform, June 15, 2012 (on ftie with author). 

U.S. Environmental Protection Agency, Chesapeake Bay Total Maximum Daily Load for Nitrogen, Phosphorous 
and Sediment (Dec. 29, 2010), available at 

http://wnvw.epa.gov/reg3wapd/pdPpdf_chesbay/FinalBayTMDL/CBayFinalTMDLExecSumSectionllhrough3_final 

.pdf. 

»/d. 
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^ U.S. Environmental Protection Agency, Federal Water Quality Standards for the State of Florida (last updated 
June 8, 2012), available arhtlp://water.epa.gov/lawsregs/ruiesregs/florida_lndex.cfm. 
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standards are pursuant to a consent decree entered into with the Florida Wildlife Federation 
(FWF) to settle a 2008 lawsuit in which FWF argued that the State’s own narrative water quality 
standards were insufficient and that EPA, therefore, had an obligation to promulgate standards 
itself The Florida Department of Environmental Protection (FDEP) has since petitioned the 
EPA to withdraw its rulemakings, as well as proposed to undertake its own rulemaking for 
nutrient criteria for state waters,** which it formally submitted for EPA approval on June 13, 
2012 .*“’ 


The Committee received a number of responses voicing concerns about these new water 
quality criteria, both in the Chesapeake Bay region and the extension of those efforts in states 
like Florida, With respect to the Chesapeake Bay TMDL, both the Fertilizer Institute (TFI) and 
the Agricultural Retailers Association (ARA) are fundamentally concerned that the model upon 
which the nutrient water quality standards is built is inaccurate and significantly flawed.’*’ As a 
result, EPA has adopted unachievable goals, set “impossibly high expectations” for water quality 
in the region, and overlooked the “real cost of achieving the goals it has set.”” Moreover, 
respondents argued that the process by which these criteria were arrived at usurped state 
authority, lacked transparency and a meaningful public review,’’ As TFI pointed out, EPA’s 
substitution of federal water quality standards for state standards usurps states’ authority to 
regulate the waters within their own borders.’^ 

Aside from the procedural issues, respondents are also apprehensive of the negative 
impact the TMDL standards will have on the area’s residents, communities, and economy. 
Responsible Industry for a Sound Environment (RISE) asserts that “the TMDL has the potential 
to arbitrarily take away people’s ability to maintain their home property values and surroundings 
through unnecessary restrictions on pesticide and fertilizer products.”’ Data show that these 
restrictions will not even be meaningful to Bay restoration efforts.’* In addition to making 
farming economically unviable for local farmers,’* the TMDL “will have a significant economic 


“/d. 

^ Letter from Thomas M. Season, General Counsel, Florida Department of Environmental Protection, to 
Gwendolyn Keyes Fleming, Region 4 Administrator, Environmental Protection Agency (June 13, 2012), available 
at http://www.dep.state.fl.us/water/wqssp/docs/cert_ltr_epa_numeric_nutrienl_standards-06 1 2.pdf. 

Letter from Ford B. West, President, The Fertilizer Institute, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov’t Reform (June 5, 2012) (on file with author); Letter from Darren Coppock, President and CEO, Agricultural 
Retailers Association, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (June 7, 2012) (on file with 
author). 

Letter from Darren Coppock, President and CEO, Agricultural Retailers Association, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform 8 (June 7, 2012) (on file with author). 
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President, The Fertilizer Institute, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (June 5, 2012) 
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” Letter from Ford B. We.st, President, The Fertilizer Institute, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov’t Reform (June 5, 2012) (on file with author). 

Letter from Aaron Hobbs, President, Responsible Industry for a Sound Environment, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform 4 (June 1, 2012) (on file with author). 

Letter from Ford B. West, President, The Fertilizer Institute, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov’t Reform (June 5, 2012) (on file with author). 
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impact on the numerous lawn and landscape companies ... in the region, golf courses that need 
products to maintain playing surfaces, and homeowners whose property values will suffer. . 

The TMDL will also result in major costs to state and local governments, which will likely be 
passed on to the individual taxpayer. 

EPA’s Numeric Nutrient Criteria (NNC) for the state of Florida will also have harmful 
consequences. TFI maintains that EPA’s NNC “will severely impact the ability of Florida’s 
phosphate fertilizer mining and production facilities to obtain and/or renew stormwater and 
wastewater pennits[,] which could lead to reduced availability of critical nutrient inputs for 
America’s farmers. In addition, the rule will force a^cultural stakeholders to take measures 
beyond reasonable and economically viable levels.” ’ Florida has recently taken measures to 
develop and ratify its own State-derived water quality standards, which TFI urges EPA to 
adopt. ° 


ill. EPA Coal Combustion Residuals 

EPA is expected to finalize a proposed rule to regulate coal combustion residuals (CCRs), 
often referred to as “coal ash,” by the end of this year.*' Broached by the EPA in June 2010, the 
finalized rule will usurp the states’ previous role and exert unprecedented federal control over the 
utility industry’s handling of CCRs through the Resource Conservation and Recovery Act 
(RCRA). For the past two years, EPA has considered whether to re-classify CCRs as a 
hazardous material under subtitle C of RCRA, or alternatively, as a nonhazardous solid waste 
with specific restrictions on the disposal of CCRs under subtitle D of RCRA.*^ 

Both classifications have initiated widespread industry concern regarding the production 
and commercial value of CCRs with 20 organizations reporting the issue as a priority to the 
Committee.*^ In this year’s staff report, more than half of the complaints received were from 
organizations that expressed concern about the CCR regulation last year, while half of the 
complaints are new.*’' 

At the crux of EPA’s proposal, coal-fired power plants will be forced to adjust core 
operations or switch to alternatives fuels. Adjusting operations is an expensive avenue likely to 
result in power plant closures. The Utility Solid Waste Activities Group (USWAG) estimated 
the subtitle C option will cost the utility industry’s ash management as much as $78 billion to 
$1 10 billion over the next 20 years. Even under subtitle D classification, the USWAG 


Letter from Aaron Hobbs, President, Re.sponsible Industry for a Sound Environment, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform (June 1, 2012) (on file with author). 

Letter Ifom Ford B. West, President, The Fertilizer Institute, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov't Reform (June 5, 2012) (on file with author). 

Letter from Ford B. West, President, The Fertilizer Institute, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov’t Reform 2 (June 5, 2012) (on file with author). 
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*‘75 Fed. Reg. 35127 (proposed June 21, 2010) (to be codified at 40 C.F.R. pt. 257, 261, 264 et al.). 

“id. 

** See Appendix I. 

“Id. 

** Letter from Thomas R. Kuhn, President, Edison Electric Institute, to Darrell Issa, Chairman, H. Comm, on 
Oversight & Gov’t Reform, 2-3 (June 1, 2012) (on file with author). 
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estimated S22 billion to S34 billion in increased costs over the next 20 years. As such, it is no 
surprise that ARIPPA, a Pennsylvania-based association representing electric power plants, 
wrote to the Committee expressing that “the ash management costs would exceed the existing 
revenue stream of the plants resulting in the plants operating at a loss, meaning the plants would 
not continue to operate.” ** ARIPPA’s concern is substantiated by another USWAG estimate 
that heightened costs will result in net job losses of 39,000 to 64,700 jobs under subtitle D, or 
even worse - 1 83,900 to 3 1 6,000 utility sector jobs under subtitle C.*^ 

Switching to alternative fuels, however, will restrain a lucrative market for the use of 
CCRs in products such as cement, drywall, soil conditioners, and even carpet. Indeed, the Carpet 
and Rug Institute noted that “coal fly ash is used in carpet backing for several beneficial uses 
[and] stricter regulation of coal combustion byproducts will increase manufacturing costs, 
provide a lesser degree of protection to public health and the environment and potentially 
sacrifice important jobs.”* Moreover, the transportation sector emphasized that “every element 
of the transportation construction process, from the suppliers of concrete to the contractors who 
handle construction materials w'ould be affected by the stigma of a “hazardous waste” label for 
coal ash.”*’ Specifically, an American Road and Transportation Builders’ Association 
(ARTBA) study found that the nation’s transportation infrastructure would suffer an annual 
$5.23 billion increase in direct costs to build roads, runways and bridges.” Over the next 20 
years, the ARTBA projects this increase would mount to over $104.6 billion in additional 
transportation costs.” Such heightened production costs will only get passed onto consumers 
through higher prices and the loss of jobs. 

It is also believed that EPA’s promulgation of this discretionary rulemaking was 
unnecessary. On at least four previous occasions the EPA determined that CCRs did not warrant 
re-classification as a hazardous waste.’^ In addition, 30 years of scientific study, including that 
of the National Academy of Sciences, has concluded there is no basis for the hazardous waste 
designation.’* Thus, with no new scientific studies on CCRs and widespread industry concern, 
now does not seem the time for the Administration to finalize the proposed rule. 


Letter from Jeff A. McNelly, Executive Director, ARIPPA, to Darrell Issa, Chairman, H. Conun. on Oversight & 
Gov’t Reform, 4 (May 31, 2012) (on file with author). 
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Association, to Darrell Issa, Chairman, H. Comm, on Oversight & Gov’t Reform, 1 1-13 (June 1, 2012) (on file with 
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iv. EPA E15 Ethanol Rule 

On June 1 5, 2012, EPA authorized the first set of companies to begin introducing El 5 
into the marketplace. This rulemaking signified EPA’s final step in the implementation of two 
partial waivers that increased the amount of ethanol in gasoline from 1 0 percent (E 1 0) to 15 
percent (El 5) for model year (MY) 2001 and newer light-duty motor vehicles.’'' During the past 
two years, over a dozen industry organizations submitted letters to the Committee expressing 
grave concerns that the agency’s authorization was premature.’*’ 

At the outset, industry organizations are conccnied about the El 5 “partial” waivers 
because “this is the first time that EPA has allowed the use of a fuel that is not fully compatible 
with the entire existing fleet.”” When granting the waivers, EPA excluded vehicles predating 
MY 2001, motorcycles, heavy-duty vehicles and non-road engines because E15 will damage 
those engines.’* This exclusion has raised legal questions over EPA’s compliance with Sec. 

2 1 1 (f)(4) of the Clean Air Act (CAA).” Under CAA, EPA must determine if a fuel or fuel 
additive will cause or contribute to the failure of any emission control device or system; 
however, EPA has conceded that El 5 will cause damage to engines in vehicles manufactured 
before 2001 . *** As such, industry organizations initiated litigation against EPA. Oral 
arguments took place before the U.S. Court of Appeals for the D.C. Circuit on April 1 7, 2012; 
the Court’s decision remains pending. 

Aside from the legal issues, respondents believe that as a practical matter, EPA failed to 
conduct proper research of the effects of E 1 5. Initially, EPA and the Department of Energy 
(DOE) worked with the Coordinating Research Council (CRC) to conduct a multi-year series of 
tests. CRC had received $40 million in federal funding for the testing, but for reasons 
unknown, EPA relied on a 2008 DOE study and hastily granted the waivers before the CRC was 
able to publish their results. In May 2012, CRC released results from the two-year study that 
corroborated the industry’s concern that EPA acted prematurely and should have waited for the 
CRC testing to conclude, Of utmost concern, the CRC study found that El 5 caused engine 
failure in 25 percent of the vehicles tested - representing about five million vehicles on U.S. 
roads. In addition, the CRC study identified other mechanical failures in vehicles EPA 


EPA E15 fa bland of gasoline and ethanol), available at hltp://www.epa.gov/otaq/regs/fiieIs/additive/el 5/ (last 
visited July 2, 2012). 
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Letter from Thomas J. Lehner, Vice President, Gov’t & Indus. Affairs, Toyota Motor North America, Inc., to 
Darrell Issa, Chairman, H. Comm, on Oversight & Gov’t Reform, 3 (Jan. 10, 2010) (on file with author). 
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approved for El 5 usage, including the potential loss of compression and power, diminished 
vehicle performance, poor fuel economy and misfires. 

EPA’s partial waiver will also cause confusion for consumers at the gas pump. 

According to the Association of Fuel and Petroleum Manufacturers, “[b]ecause E15 would 
theoretically be sold under the same canopy as regular gasoline, there is a high likelihood of 
consumer misfueling,” in other words using the wrong fuel for their vehicle. To mitigate the 
potential misfueling of vehicles, engines, and equipment excluded from the El 5 waivers, EPA 
simultaneously issued a final rule in June 201 1, that requires a warning label to notify consumers 
about the vehicles approved for El 5. This “mitigation rule,” however, may not be sufficient. 
Specifically, the American Fuel and Petrochemical Manufacturers emphasized that, “the 
mitigation rule, which is nothing more than a cautionary label posted on the gasoline pump, is a 
woefully ineffective warning device.”"” 

Some organizations contend that EPA’s push for El 5 “places consumers and vehicle 
manufacturers at significant risk.”" ' According to the Association of Global Automakers, 
“[v]ehicle manufacturers have serious concerns about the impact of misfueling on our customers 
due to potential product damage, emissions increases, and safety problems, as well as the 
liabilities these consequences may create for auto manufacturers.”’ In particular, studies have 
shown that ethanol levels exceeding ElO may cause engine damage in vehicles and non-road 
engines such as chainsaws, lawnmowers, boats, and snowmobiles. ' ' ^ These repairs are costly, 
and even the most likely repair of a cylinder head replacement will cost $2,000 to $4,000 for a 
single cylinder head engine and $4,000 to $8,000 for a V-type engine. Asa result, automobile 
manufacturers, such as Toyota, have adopted policies that deny warranty coverage for issues 
related to the misuse of fuels exceeding ten percent ethanol volume. ’ 

In addition to costly repair bills, the introduction of El 5 will increase industry 
compliance costs that may get shifted to consumers through increased fuel prices. In particular, 
EPA has estimated the cost of industry compliance with the mitigation rule at $3,64 million a 
year,"® Moreover, the American Petroleum Institute, an association representing over 500 


'“’W. 
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Chairman, H. Comm, on Oversight & Gov’t Reform, 2 (June 5, 2012) (on file with author). 

'® 76 Fed. Reg. 44,406 (July 25, 2011). 
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companies involved in all aspects of the oil and natural gas industry, recently completed a review 
of studies on service station equipment and reported that half of the existing retail outlets are 
incompatible with El 5."^ Aside from increased costs, ethanol blends have proven to bum at 
higher temperatures and to corrode faster, which may result in serious physical injury to persons 
using outdoor power equipment. 

V. DOT and EPA Fuel Economy Standards 

On May 19, 2009, the White House announced the “Historic Agreement” between the 
auto manufacturers, labor unions, the State of California, the Department of Transportation 
(DOT), and the EPA to set fuel economy standards for MY20 12-201 6."^ On July 29, 2011, 
President Obama announced an agreement to set fuel economy standards for MY 201 7-2025. 

On November 16, 2011, DOT and EPA officially announced the proposed mle for MY 2017- 
2025 fuel economy standards.'^' 

These higlier fuel economy standards could generate significant negative impacts on 
consumers and Job creators. If consumers do not buy the vehicles that manufacturers are forced 
to produce, sales will fall, production will slow, and manufacturers and dealers will be forced to 
eliminate jobs. According to Ward’s Automotive survey of 1,100 engineers, in order to meet 
these standards “most cars will have to be smaller, more expensive and less varied than they are 
today.” Moreover, it is unlikely “the goals can be met without sacrifices in vehicle cost, size, 
safety and choice.”'^^ Indeed, the Defour Group has found vehicle cost increases associated with 
the proposal could depress light vehicle sales by 25 percent and result in the loss of as many as 
220,000 automotive jobs. According to the Center for Automotive Research (CAR), 
compliance with these higher standards will cost American car buyers between $4,190 and 
$6,435 per vehicle while delivering a lifetime fuel savings of only $1,690 to $2,693,'^^ 

Another concern is the MY 2017-2025 standards are being issued three years ahead of 
schedule and without any compelling reason to act under such an accelerated timeline. Mazda is 
concerned about the extended period of time covered by the rules. Mazda states, “[t]he extended 
time frame creates a critical need for the regulations to be thoroughly re-examined, and mid- 
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course corrections made, at regular intervals. The impact ... on the auto industry, and 
particularly on smaller automakers such as Mazda, caimot be overstated.”'’’’ The Alliance of 
Automobile Manufacturers also cites the long lead time for this rule as problematic: “[a]ny future 
regulation that encompasses long lead-times, significant potential regulatory burden/cost, and/or 
uncertain consumer acceptance of new and more costly technologies should also include a 
mechanism for midpoint adjustments.”'"^ 

Additionally, on August 9, 201 1, President Obama announced new fuel economy 
standards for heavy duty vehicles for MY 2014-2016.'"* These standards will negatively affect 
small businesses and independent truckers. According to the Owner-Operator Independent 
Drivers Association (OOIDA), “the EPA took a one-size-fits-all approach to this regulation, 
forcing down technologies that may save fuel.”'"" The new regulations will drive up the price of 
new trucks by at least $6,200 according to EPA’s own calculations, 

vi. EPA Greenhouse Gas Tailoring Rule 

One of the most significant regulatory undertakings by the EPA is its series of 
greenhouse gas (GHG) regulations stemming from the Massachusetts v, U.S. Supreme 

Court decision. In that decision, the Court held that EPA must determine whether GHGs 
endanger human health and safety. After this ruling, EPA ultimately determined that GHGs 
from mobile sources are “pollutants,” automatically triggering sections of the Clean Air Act 
(CAA). Therefore, the law required EPA to regulate GHG emissions from stationary sources 
under Prevention of Significant Deterioration (PSD) and Title V sections of the CAA. 

Under the CAA, emissions thresholds for criteria pollutants are 1 00 and 250 tons per year 
(tpy). Using these criteria to regulate GHG emissions, EPA estimates that 82,000 PSD permits 
would be required each year and six million facilities would need Title V operating permits.'** 
Therefore, many commercial establishments, apartment buildings, hospitals, and schools could 
find themselves subject to EPA regulations. In an effort to avoid this result, EPA finalized its 
tailoring rule for GHG emissions on May 13, 2010.'*“' Following a challenge of all of EPA’s 
GHG rules, the U.S. Court of Appeals for the District of Columbia Circuit upheld the tailoring 
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rule on June 26, 201 2. ' However, the court did not reach the merits of the rule; instead, the 
court denied petitioners standing asserting that they were not harmed by the rule. 

Under the tailoring rule, EPA now requires sources that are already subject to PSD 
requirements for other sources of pollution to implement GHG Best Available Control 
Technology (BACT) requirements. On July 1, 201 1, EPA activated “step two” of the tailoring 
rule. Under this phase of the regulation, new projects that emit at least 1 00,000 tpy are subject to 
PSD permitting requirements. EPA indicated in its final rule that it would revisit the emissions 
threshold and make future detenninations that could increase the number of businesses subject to 
the onerous permitting requirements. 

The uncertainty of the tailoring rule continues to generate concern among job creators 
who are unclear whether or not their industries will be included in GHG regulations. For 
example, members of the Agricultural Retailers Association “fear that their farmer customers 
and their businesses will eventually be brought into the rule.”'^^ The rule would increase 
electricity costs for farms, which in turn could cause farms to shut down, depleting the customer 
base for the Agricultural Retailers Association’s members. Furthermore, the National 
Federation of Independent Businesses raised concerns about the uncertainty that the tailoring rule 
provides small business because the “small business protections provided in this rule could be 
thrown out by a court at any time.”''" The Associated Builders and Contractors are similarly 
concerned that an expanded application of the GHG rules could increase energy costs. It is 
clear that the changing nature of the tailoring rule, as well as the uncertainty as to whether it will 
apply to more sources, is of great concern to Job creators. 

vii. EPA Lead Renovation, Repair and Painting Rule 

In 2008, EPA issued the Lead Renovation, Repair and Painting (LRRP) rule pursuant to 
the Toxic Substances Control Act to address lead-based paint hazards in housing and child- 
occupied facilities built before 1978. The rule requires that renovations to a home built before 
1 978 follow certain work practices supervised by an EPA-certified renovator and performed by 


Tiffany Stecker, Appeals Court Gives EPA a Big Win on Greenhouse Gas Rules, ClimateWire, June 27, 2012, 
available nf http://www.eenews.neL^climatewire/2012/06,/27/archive/4?temis=tailorine+rule. 

H. Comm, on Oversight & Gov’t Reform Preliminary Staff Report, Assessing Regulatory Impediments to Job 
Creation, 1 12th Cong. (2011) available at http;//oversight.house.gov/wp- 

content/upIoads/20I2/02/PreIiminary_Staff_Report Regulatory_Impediments_to_Job_Creation.pdf. 

Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 31,514 (June 3, 
2010) (to be codified at 40 C.F.R. pts 51, 52, 70, 71). 

Letter from Daren Coppack, Agricultural Retailers Association, the Honorable Darrell E. Issa, Chairman, H. 
Comm, on Oversight and Gov’t. Reform, June 7, 2012 (on tile with author). 

Id. 

Letter from Susan Eckerly, Senior Vice President, Public Policy, National Federation of Independent Businesses 
to the Honorable Darrell E. Issa, Chairman, H. Comm, on Oversight and Gov’t Reform, May 31, 2012 (on file with 
author). 

Letter from Geoffrey Burr, Vice President, Federal Affairs, Associated Builders and Contractors, Inc. to 
Chairman Darrell Issa and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, May 3 1 , 
2012 (on file with author). 

Lead; Renovation, Repair, and Painting Program, 73 Fed. Reg. 21692 (Apr. 22, 2008). 


22 



153 


an EPA-certified firm. After a review of the science and consultation with small businesses, 
EPA determined that an opt-out provision in the rule, exercised at the election of a homeowner, 
could still protect from the dangers of lead paint. The opt-out provision allowed contractors to 
forgo the training and work practice requirements if tliey obtained a certificate from the 
homeowner stating that no children under age six or a pregnant woman resided in the home, 

This balanced approach was challenged by special interest environmental groups, and instead of 
defending the rule in court, EPA opted to enter into a settlement agreement. The settlement 
agreement required EPA to propose and finalize a new rule that removed the opt-out 
provision. On October 28, 2009, EPA proposed the rule, and it was finalized on May 6, 

2010. On June 7, 2012, bipartisan legislation, the Lead Exposure Reduction Amendments Act 
of 2012, was introduced to restore the opt-out provision.''''^ 

The removal of the opt-out provision is likely not the end of changes to the LRRP rule. 
The settlement agreement also mandated that additional lead paint rules be considered. One 
rule, that was scheduled to be finalized in 2011, w'ould have mandated “lead clearance testing,” 
which would have required a jobsite be wiped-down with a special EPA-approved wipe and then 
sent to an EPA-approved lab for lead testing.’^' While EPA recognized the burdens associated 
with this proposed rule and decided not to finalize the clearance testing requirements in the 
proposed rule,'^~ additional rules, applicable to non-residential buildings, are still on schedule to 
be proposed. The EPA issued an Advance Notice of Proposed Rulemaking to require that 
exterior renovations to public and commercial buildings, other than those that are child-occupied, 
adhere to the same lead paint practices as residential buildings. Another rule may be 
proposed that requires these practices be applied to the interior renovations of non-residential 
buildings as well.'^'* 

Despite sharing EPA’s objective of protecting children and pregnant women from lead 
paint hazards, a broad array of groups from the Business Roundtable to the Window & Door 
Manufacturers Association continue to identify problems associated with the well-intentioned 
LRRP rule. In particular, many groups attest that EPA “has not met the requirements of its own 
rule by failing to recognize an accurate lead test kit, which produces no more than 10 percent 
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false positives.”’^’'' The National Lumber and Building Material Dealers Association and the 
National Association of Home Builders, among others, emphasize that no test kit is currently 
available that meets EPA’s requirements. Instead, “[c]urrent test kits can produce up to 60 
percent false positives, meaning that in many cases, consumers are needlessly paying additional 
costs for work practices that are unnecessary.”*^^ According to these groups, EPA promised in 
its rulemaking that “if the improved test kits [were] not commercially available by September 
2010, EPA [would] initiate a rulemaking to extend the effective date of [the] final rule for one 
year with respect to owner-occupied target housing built after 1960.”'^^ Despite being petitioned 
under the Administrative Procedures Act to do this, EPA has failed to keep its commitment. 

Tlie National Federation of Independent Business (NFIB) adds that the removal of the 
opt-out provision “ha[s] led homeowners to explore using ‘underground’ contractors that do not 
comply with the EPA’s requirements at all.”*''’^ Indeed, a survey conducted by the National 
Association of the Remodeling Industry shows that 77 percent of homeowners are avoiding the 
rule by doing remodeling work on their own, or hiring a non-certified contractor to perform the 
work. Therefore, the rule may be increasing the risk of exposure to lead paint, as well as 
negatively affecting certified contractors’ ability to compete. As evidence, the National Lumber 
and Building Material Dealers Association states that “legitimate businesses complying with the 
LRRP rule cannot compete for much needed work against non-compliant contractors that, 
ironically, lack the training to actually perform lead-safe renovations and prevent lead hazard 
exposures.”*^* The Small Business Administration Office of Advocacy comments that “[r]eform 
of the expensive requirements of the current LRRP rule continues to be one of the higliest 
priorities of the small business community.”*^^ This is unsurprising as the opt-out provision had 
saved the industry approximately $500 million in compliance costs. 


See e.g., Letter from Ben Gann, Director of Legislative Affairs, Ntl. Lumber and Building Material Dealers 
Association to Chairman Issa and Subcommittee Chairman Jim Jordan, June 1, 2012 (on file with author). 

Letter from James W. Tobin III, Senior Vice President and Chief Lobbyist, Ntl. Assn, of Home Builders to 
Chairman Darrell Issa, H. Comm, on Oversight & Gov’t. Reform, June 13, 2012 (on file with author). 

Letter from Michael P. O’Brien, President & CEO, Window & Door Manufacturers Association to Chairman 
Darrell Issa and Subcommittee Chairman Jim Jordan, June 1 , 2012 (on file with author). 

Letter from Michael P. O’Brien, President & CEO, Window & Door Manufacturers Association to Chairman 
Darrell Issa and Subcommittee Chairman Jim Jordan, June 1 , 2012 (on file with author); Letter from Ben Gann, 
Director of Legislative Affairs, Ntl. Lumber and Building Material Dealers Association to Chairman Issa and 
Subcommittee Chairman Jim Jordan, June 1, 2012 (on file with author). 

Letter from Susan Eckerly, Senior Vice President, Public Policy, National Federation of Independent Businesses 
to the Honorable Darrell E. Issa, Chairman, H, Comm, on Oversight and Gov’t Reform, May 31, 2012 (on file with 
author). 

National Association of the Remodeling Industry, Summary of Survey about the EPA’s Lead Renovation, Repair, 
Painting (LRRP) Rule (June 2011). 

Letter from Ben Gann, Director of Legislative Affairs, Nil. Lumber and Building Material Dealers Association to 
Chairman Issa and Subcommittee Chairman Jim Jordan, June I, 2012 (on file with author). 

SBA Office of Advocacy, Report on the Regulatory Flexibility Act FY 2011: Annual Report of the Chief 
Counsel of Advocacy on Implementation of the Regulatory Flexibility Act and Executive Order 13272 (Feb. 2012) 
available at http://www.sba.gOv/sites/defauIl/fi1es/l lregflx_0.pdf 

Letter from Susan Eckerly, Senior Vice President, Public Policy, National Federation of Independent Businesses 
to the Honorable Darrell E. Issa, Chairman, H. Comm, on Oversight and Gov’t Reform, May 31, 2012 (on file with 
author). 


24 



155 


NFIB also remains concerned about the upcoming rulemaking which will require work 
performed on the exterior of commercial and public buildings to adhere to the LRRP rule 
requirements. NFIB states that “despite a lack of data about how enviromnental factors like 
wind can affect the spread of lead dust from these structures .... This rule will affect not only 
the construction industry but small-business owners looking to upgrade their facilities to compete 
economically.”"’'* 

viii. EPANAAQSPM 


Under the Clean Air Act (CAA), EPA has the authority to set National Ambient Air 
Quality Standards (NAAQS) for several pollutants. If a region is out of compliance with a 
NAAQS standard, the law imposes stiff penalties including a process whereby EPA takes over a 
state’s regulatory process and institutes a “federal implementation plan.”'*^ EPA is currently 
contemplating issuing new standards for Particulate Matter (PM), under two separate 
designations: PM 2 , 5 , for smaller or “fine” particles, and PMjo, for larger or “coarse” particles. 

PM is more commonly known as dust, dirt, soot, smoke, and liquid droplets that are emitted from 
sources ranging from factories to lawn mowers.'** On June 15, 2012, EPA announced a plan to 
tighten annual PM 2.5 regulations, lowering the standard from 1 5 micrograms per cubic meter to 
between 12 and 13 micrograms. EPA issued a proposed rule to this effect on Friday, June 29, 
2012.'*’ The limits for daily measured PM 2.5 and PM|o would remain the same. EPA proposed 
this rule as the result of a “sue and settle” agreement with environmental groups and states. '** 

The annual PM2.5 monitoring system is one that will take three years to determine 
regional compliance.'*’ Given the length of time to determine PM levels, it is unclear which 
regions would be able to achieve attainment under the new proposed standards for PM2.5 and 
thereby which states would have to face a federal implementation plan from EPA. 

As a result of the uncertainty of the regional impact of a new NAAQS for PM 2 . 5 , it is 
unclear what the implications on job creators will be. As the Non-Ferrous Founders’ Society 
commented, “the exact scope of the proposed revisions is not known.”'™ The Business 
Roundtable points out that EPA’s other regulations such as Utility MACT and the Cross State 
Air Pollution rule already create substantial reductions in PM.'” Moreover, they state, 
“[ajdditional measures to further control for PM are likely to be extremely expensive. The EPA 
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should consider the PM emission reduction benefits fi-om rules already promulgated before 
deciding whether to lower the PM standard even more.”'’" The National Oilseed Processors 
Association pointed out that, “[f]or local communities, a nonattaimnent designation can mean a 
loss of industry and economic development; plant closures; loss of federal highw'ay and transit 
funding; and increased fuel and energy eosts.”'’^ The uncertainty surrounding the potential for 
nonattainment and the impact of a new regulation for PM 2,5 leaves job creators worried about the 
impact on their region and ultimately their businesses. 

ix. EPA Utility MACT 

As a result of a court order, EPA finalized the Mercury Air Toxic Rule, also known as 
Utility MACT, in December 2011.'’'' The court originally required that EPA finalize the rule by 
November 1 6, 201 1 ; however, the agency requested an additional month from the court in order 
to respond to the nearly one million comments that it had received on the rule, Under the new 
rule, coal-fired utilities have three years to install the required technology. In addition, EPA 
suggests that it will consider a one-year extension for those utilities that are important for electric 
grid reliability and cannot comply with the timing of the rule.'’^ EPA’s own estimates predict 
that the rule will cost utilities S9,6 billion annually and will cause electric generating units to 
shut down.'” 

Industry groups predict that nearly 25 percent of the United States electric generating 
units will go offline as a result of Utility MACT. This could cause reliability gaps in the 
electricity grid and more expensive electricity rates. The National Black Chamber of Commerce 
states, “[t]he most vulnerable members of our community will be forced to bear the burdens of 
the Utility MACT rule. Low- and very-low income persons will have to deal with higher 
electricity costs and the potential for more interruptions during heat waves and cold weather.”'’® 
The U.S. Chamber of Commerce points out that “[ajlthough the rule is supposedly designed to 
reduce emissions of mercury and other toxic air pollutants, more than 99.9 percent of the rule’s 
purported health benefits come from requiring reductions in fine particulate matter (which is 
already adequately regulated under several existing rules).”'” The Fertilizer Institute argues that 
the rule exceeds EPA’s authority under the Clean Air Act because it would effectively require 
fuel-switching from coal to natural gas that could, “unnecessarily distort market demand for 


Letter from Thomas A. Hammer, Pre.sident, National Oilseed Processors Association to the Honorable Darrell E. 
Issa, Chairman, H. Comm. Oversight and Gov’t. Reform, June 1, 2012 (on file with author). 

^ Gabriel Nelson, Obama Admin Holds Firm on Toxic Power-plant Emissions, E&E News, Dec. 21,2011, 
available at http;//www.eenews.net/eenewspm/201 l/12/21/archive/l?terms=utiiity+mach. 

Gabriel Nelson, EPA Gets One-Month Extension to Finish Toxics Pule, E&E New,s, Oct. 21, 2012, available at 
http://wwwceenews.nel/eenewspm/20 ll/10/21/archive/2?tenns=utility+mact. 

Gabriel Nelson, Obama Admin Holds Firm on Toxic Power-plant Emissions, E&E News, Dec. 21, 2011, 
available at http://www.eenews.net/eenewspm/201 l/12/21/archive/l?tetms=utility+mact/. 

Id. 

Letter from Harry C. Alford, President/CEO, Ntl. Black Chamber of Commerce to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, May 30, 2012 (on file with author). 

Letter from Thomas J. Donohue, President and CEO, U.S. Chamber of Commerce to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June 1, 2012 (on file with author). 


26 



157 


natural gas.”'*” Utility MACT’s broad impact on the nation’s electricity generation means this 
rule will affect nearly every industry sector, and job creators across America will ultimately 
struggle to deal with higher energy prices and a greater risk of an unreliable supply of electricity. 

b. Labor Regulations 

As discussed earlier in this staff report, OSHA backed down from two regulations 
highlighted in the Committee’s preliminary staff report; however, respondents remain wary of 
the negative impact of OSHA’s combustible dust rule, the Injury Illness and Prevention Program, 
and the Silica Rule. 

i. OSHA Combustible Dust Rule 

A rule to proscribe a combustible dust standard for all industries remains under 
consideration by OSHA, and regulated entities continue to fear it.'*' OSHA has proposed to 
define combustible dust as “ail combustible particulate solids of any size, shape, or chemical 
composition that could present a fire or deflagration hazard when suspended in air or other 
oxidizing medium.”'*" Further, in March 2012, in another rulemaking, OSHA designated 
combustible dust as a hazardous chemical without defining it.'** The U.S. Chamber expressed 
frustration that “OSHA added the combustible dust provision to the final regulatory text although 
it was not in the proposed regulatory text; it was only mentioned in the preamble 
commentary.”'* 

Categorizing combustible dust as a hazardous chemical appears to be a back-door effort 
to avoid a controversial rulemaking. The National Association of Manufacturers states that 
“combustible dust does not yet have a formal definition through a rulemaking .... By including 
terms not recognized by [an] international standards-setting organization, OSHA abused its 
discretion and will ultimately creation more eonfusion, uncertainty and costs.”'** 

Others believe that OSHA has failed to show a need for a combustible dust standard 
applicable to all industries. The American Chemistry Council (ACC) states that OSHA has not 
“demonstrat[ed] that combustible dust poses a significant risk in the chemical manufacturing 
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sector.”'*^ Instead, ACC asserts that OSHA can currently meet safety objectives by enforcing 
existing rules; thus, a combustible dust standard “will only add onerous requirements to existing 
regulation.”'*’ The American Forest and Paper Association believes the most cost-effective 
solution is to “rely on perfonnance-based approaches rather than proscriptive standardsj,]” which 
could limit the “many millions of dollars in capital expenditures and higher operating costs” that 
would cut across the forest products and numerous other industries if the rule is adopted. 

OSFIA is also causing angst for joh creators about whether it plans to conduct a 
statutorily required Small Business Regulatory Enforcement Fairness Act (SBREFA) panel to 
assess the impact of the rule on small business. The Non-Ferrous Founders’ Society appreciates 
that OSHA told stakeholders it would conduct a SBREFA panel and held an “experts forum” in 
May 201 1, to discuss “regulatory options that might minimize the costs of reducing or 
preventing combustible dust hazards for small- and medium-sized businesses while protecting 
workers from these hazards.”'*'' However, it is unclear whether OSHA intended the “experts 
forum” to be a substitute for the SBREFA panel and if OSHA still intends to meet its statutory 
SBREFA obligations. 

ii. OSHA Injury Illness and Prevention Program (I2P2) 

Business groups remain concerned about OSHA’s Injury Illness and Prevention Program 
(I2P2) which would mandate how companies, both large and small, plan, implement, evaluate, 
and improve processes and activities that protect employee safety and health. 12P2 is a high 
priority for OSHA; yet, OSHA has not formally proposed a rule. It was recently reported that 
Assistant Secretary of Labor for Occupational Safety and Health, David Michaels, was asked if 
OSHA would propose the rule before the 2012 elections, and he responded that it was a 
possibility, but added “but I’m not allowed to say that.”'’^ 

Employers support improvements to safety and health management; however, they do not 
believe that government mandates are necessary to achieve these goals. In particular, business 
groups “have voiced concerns about OSHA’s decision to take a regulatory approach, rather than 
utilize cooperative tactics to better proliferate . . . useful programs,”'** Further, many employers 
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voluntarily conduct programs similar to I2P2 to improve health and safety,''*"' Member 
companies of the Associated Builders and Contractors and the American Forest and Paper 
Association (AFP A) fear that “the proposal could negatively impact employers that already have 
effective I2P2 programs in place” ' ' and believe “it does not make sense for the federal 
government to . . . add an additional layer of bureaucracy and command-and-control.”''*^ AFPA 
emphasizes that “each company’s workplace enviroirment is unique and in many respects the 
employer is in the best position to understand what types of programs would meet the needs of 
its employees,”'^’ Therefore, a collaborative approach between OSFIA and employers may be a 
more effective method to improving health and safety. 

The cost of the I2P2, especially to small businesses, is also a concern. The Associated 
Builders and Contractors worries that “significant cost and compliance burdens could be 
imposed on businesses, and the proposal could lead to ‘double dip’ citations for infractions (once 
under existing rules, and once under the new 12P2 requirements).”'^* The National Federation of 
Independent Business believes that “[d]eveloping a formal program could be a costly exercise 
for small businesses and become a paperwork nightmare.”' "* Moreover, I2P2 “would likely 
require small businesses to address all ‘foreseeable’ hazards - meaning that any workplace 
accident, no matter how unlikely, could be interpreted as foreseeable and expose small firms to 
fines and penalties.”^'’" The uncertainty of the cost appears to be a legitimate concern as the 
Associated Builders and Contractors notes that “OSHA has been known to significantly 
underestimate employer costs.”’*" 

iii. OSHA Silica Rule 

In the fall of 2010, OSHA announced it intended to pursue a new comprehensive 
standard for crystalline silica to require methods of compliance, exposure monitoring, worker 
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training, and medical surveillance.'**" It is believed that the proposed rule will include a 
reduction of up to 50 percent from current levels in the permissible exposure limit (PEL) of silica 
as well as set new requirements for engineering controls and other regulated areas. On 
February 14, 2011, OSHA sent its proposed rule to OIRA where it remains in limbo, causing 
uncertainty for job creators.'**'* 

In the Committee’s preliminary staff report, three organizations expressed concern about 
this rule. Since then, that number has more than doubled. The Associated Builders and 
Contractors (ABC) points out that “the construction industry has numerous concerns about this 
anticipated rulemaking, including the economic and technological feasibility of compliance with 
such a drastic PEL reduction and the possibility of inconsistency or conflict with other federal 
regulatory requirements from agencies such as the EPA.”'**^ ABC also believes that “OSHA has 
failed to explain how a lowered PEL will be effective at reducing the number of silica-related 
illnesses when the agency also has acknow'ledged it has failed to properly enforce the existing 
standard.”'**^ 

Preventing silica diseases is an important goal; yet, the National Association of 
Manufacturers notes that “signficant progress has been made in preventing silica-related diseases 
under existing regulations, making proposed changes unnecessary and overly burdensome.’’^**'' 
Indeed, the National Sand, Stone & Gravel Association (NSSGA) states that the data does not 
support the need for the rule. According to NSSGA, “CDC-NIOSH data show a precipitous, 
downward trend in silicosis cases since the current PEL was established in the early 19708.”^*** 
Moreover, the Non-Ferrous Founders’ Society believes that OSHA may have neglected its Small 
Business Regulatory Enforcement Fairness Act requiranents by not selecting the most cost- 
effective alternative.^*** Finally, many groups suggest that because OSHA’s proposed rule has 
been at OIRA for more than 15 months, OIRA may be skeptical of the merits of the rule and the 
Obama Adminsitration is likely postponing publication of the rule until after the election because 
the Administration recognizes the mle is a “political liability.’’^**' 
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OSHA has categorized the rule as economically sigiificant — meaning it could cost $100 
million annually or more; however, business organizations believe the benefits will not outweigh 
the costs.*' ' Wliile OSHA reportedly estimates the cost of the rule could range Ifom $500 
million to S600 million,*'^ a study commissioned by the American Chemistry Council estimates 
that a 50% reduction in the current PEL would have a net negative impact of $2.45 billion 
annually on the general industry, maritime, and construction industries.*'^ NSSGA believes that 
the cost to their members, operators of stone, sand and gravel facilities, “a sector in which 
compliance with the current PEL is much higher, w'ould . . . likely reach tens or hundreds of 
millions of dollars since the limits of practical dust-control technology have been reached.”*'^' 
Finally, another economic analysis perfonned by engineering and economic experts estimates 
that the annual compliance costs of the rule could reach $5,5 billion on the manufacturing, 
construction, transportation, defense, and high-tech industries."'^ The Portland Cement 
Association worries that this could “potentially contribut[e] to historic levels of construction 
unemployment at a very inopportune time,” and at the very least it should be delayed.^'^ 

c. Financial Services Regulations 

As outlined in the Committee’s preliminary staff report, much of the current regulatory 
activity in the financial services industry can be directly attributed to implementation of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”)."^'’ 

Although only about 36 percent of the roughly 400 rulemakings the Dodd-Frank Act requires 
have been implemented to date,^'* there is considerable evidence that regulations stemming Itom 
the Dodd-Frank Act may limit competitiveness, job creation and economic growth capabilities. 
Respondents have noted increased concerns over the past year about three regulatory areas in 
particular. 


file with author); Letter fi'om James L. Mallory, Executive Director, Non-Ferrous Founders’ Society to Chairman 
Darrell Issa, H. Comm, on Oversight & Gov’t Reform, June 1, 2012 (on file with author); Letter fi'om Charles A. 
McGrath, Executive Director, Interlocking Concrete Pavement Institute to Chairman Darrell Issa, H. Comm, on 
Oversight & Gov’t Reform, May 29, 2012 (on file with author). 

Letter from Jay Timmons, President & CEO, National Association Manufacturers, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, June 4, 2012 (on file with Che author). 

Letter from James L, Mallory, Executive Director, Non-Ferrous Founders’ Society to Chairman Darrell Issa, H. 
Comm, on Oversight & Gov’t Reform, June 1, 2012 (on file with author). 

Letter from Jennifer Joy Peimiger, President and CEO, Ntl. Sand, Stone & Gravel Association to Chairman 
Darrell Issa and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June I, 2012 (on 
file with author). 

Id. 

Letter from Jay Timmons, President & CEO, National Association Manufacturers, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, June 4,2012 (on file with the author). 

Letter from Brian A. McCarthy, President and CEO, Portland Cement Association to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June 1, 2012 (on file with author). 
^‘"P.L. 111-203, (July 21, 2010). 

See Davis Polk, Dodd-Frank Progress Report, p.4, (June 2012). 


31 




162 


i. CFPB Structure, Oversight and Regulatory Authorities 

The Consumer Financial Protection Bureau (CFPB) is a newly created independent 
agency empowered by the Dodd-Frank Act with wide-ranging supervisory, enforcement, and 
rulemaking authority over financial consumer products and services.’’^ In the Committee’s 
preliminary staff report, at least three organizations expressed concerns about some aspect of the 
CFPB, which has been called the “most powerful agency in American history.”’’'’ Since the 
report’s release, the CFPB has assumed statutory power, and that number of organizations 
expressing concern has almost tripled. 

The American Financial Serv'ices Association (AFSA) is concerned that, unlike other 
independent agencies, the CFPB is “directed by a single regulator,” lacks “congressional 
oversight through the normal budget process” and has “independent litigating authority.”’"' 

There is also discomfort about the CFPB’s plans to coordinate and streamline the authorities it is 
assuming from six different federal entities. For instance, the Debt Buyers Association 
International (DBA) is w'orried that the CFPB and the Federal Trade Commission “could pursue 
inconsistent policies” when enforcing the Federal Debt Collection Protections Act (FDCPA),^’’ 
thereby creating “additional uncertainty” for member companies.’^^ AFSA is also concerned 
that the CFPB can enforce rulemakings on individuals and institutions without first determining 
“the adequacy of existing state laws and regulations under which these companies operate.”’"’’ 

Uncertainty regarding the CFPB’s regulatory agenda also threatens to decrease credit 
availability and affordability, harm small businesses, stunt job creation, and jeopardize full 
economic recovery. For debt buyers, “uncertainty over how the CFPB will exercise its 
unprecedented powers . . . has stalled industry growth and chilled hiring among DBA member 
companies,”^^^ Since companies typically pass compliance costs on to consumers through 
increased prices, the CFPB’s actions will invariably increase the costs of financial products and 
services, which could harm small businesses disproportionately. For this reason, the Credit 
Union National Association (CUNA) and other representatives of small businesses encourage the 
CFPB to convene panels in accordance with Small Business Regulatory Enforcement Fairness 
Act (SBREFA) and to use its authority under Section 1022 of the Dodd-Frank Act “to exempt 
small financial institutions, such as credit unions, from its rulemaking.”^^* 


^‘’P.L, n 1-203, Tide X,§ 1011 (July21, 2010). 

Mary Kissel, Cordray's Charm Offensive, Wall. St J., Jan. 13, 2012. 

Letter from Bill Himpler, President, Executive Vice President, American Financial Services Association, to 
Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (June 1, 2012) (on file with the author). 

™P.L. 104-208 (Sep. 30, 1996). 

Letter from Jan Stieger, Executive Director, DBA International, to Darrell Issa, Chairman, Comm, on Oversight 
& Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t Spending (June 
1, 2012) (on file with the author). 

Letter from Bill Himpler, President, Executive Vice President, American Financial Sen/ices Association, to 
Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (June 1 , 20 1 2) (on file with the author). 

Letter from Jan Stieger, Executive Director, DBA International, to Darrell Issa, Chairman, Comm, on Oversight 
& Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t Spending (June 
1, 2012) (on file with the author). 

Letter from Bill Cheney, President & CEO, Credit Union National Association, Executive Director, to Darrell 
Issa, Chairman, Comm, on Oversight & Gov't Reform and Jim Jordan, Chairman. Subcom. on Reg. Affairs, 
Stimulus Oversight & Gov’t Spending (June 1, 2012) (on file with the author). 
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ii. SEC Disclosure Regulations for Resource Extraction Industries 

The U.S. Securities and Exchange Commission (SEC) has issued two proposed rules 
implementing certain disclosure requirements for public companies as required by the Dodd- 
Frank Act. The “conflicts minerals” rule requires public companies whose products derive from 
“conflict minerals” (i.e., gold, tin, tantalum and mngsten) to disclose annually whether these 
“conflicts minerals” originated in Democratic Republic of Congo (Congo) or an adjoining 
country,’^’ The “disclosure by resource extraction issuers” rule requires public companies in the 
U.S, to annually report payments made to U.S. and foreign governments related to the 
development of oil, natural gas, and mineral extraction.* * In the Committee’s preliminary staff 
report, at least five organizations took issue with these rules; since that time, the concerns have 
tripled. 


Several respondents pointed out that compliance with the “conflict minerals” rule will be 
burdensome and costly. For instance, IPC-Association Connecting Electronics Industries (IPC) 
states that the rule “could impose extremely burdensome reporting requirements” on certain 
electronics manufacturers,^^^ The National Tooling and Machining Association (NTMA) also 
notes that compliance costs fall disproportionally on small manufacturers, which often “lack 
knowledge” about where materials they use originate, and the unintended effects of this rule 
could “strain customer relationships and lead to lost business for smaller companies.” The Small 
Business Administration (SBA) has raised similar concerns to the SEC about the cost.^^® 

While the SEC estimates that actual compliance costs for the “conflict minerals” rule will 
be around $71 million and that the rule will “impact between 1 , 1 99 and 5,55 1 companies,” the 
Business Roundtable attests that these figures “vastly underestimate” true costs.^^' Both the U.S. 
Chamber of Commerce and the National Association of Manufacturers (NAM) reveal that 
businesses themselves estimate true compliance costs for the rule to be between $9-16 billion 
and state that the rule could affect “hundreds of thousands of companies.”^^^ The Business 
Roundtable and American Express state that these costs are so high that, for some companies, 
“achieving compliance” will be “extremely difficult, if not impossible.”^^^ 


Conflict Minerals, 74 Fed. Reg. 8094S (proposed Dec. 23, 20 1 0) (to be codified at 1 7 C.F.R. pt. 229, 249). 

Discloser of Payments by Resource Extraction Issuers, 75 Fed. Reg. 80978 (proposed Dec. 23, 2010) (to be 
codified at 17 C.F.R. pt. 229, 249). 

Letter from John W. Mitchell, President and CEO, IPC-Association Connecting Electronics Industries, to Darrell 
Issa, Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, 
Stimulus Oversight & Gov’t Spending (June 1, 2012) (on file with the author). 

See Letter from Thomas Donahue, President and CEO, U.S. Chamber of Commerce, to Darrell Ls,sa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, p. 12, (June 1, 2012) (on file with the author). 

Letter from John Engler, President, Business Roundtable, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight Sc Gov’t Spending, p. 12, 
(June 1, 2012) (on file with the author). 

Letter from Thomas Donahue, President and CEO, U.S. Chamber of Commerce, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight Sc 
Gov’t Spending, p. 12, (June 1, 2012) (on file with the author); Letter from John Engler, President, Business 
Roundtable, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. 
on Reg. Affairs, Stimulus Oversight & Gov’t Spending, p. 12, (June 1, 2012) (on file with the author). 

BR Letter; Letter from Ame Christenson, Senior Vice President, Government Affairs, American Express, to 
Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (May 23, 2012) (on file with the author). 
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Many respondents also urge the SEC to rework the proposed “conflicts minerals” rule 
before it releases a final ruling. CTIA-The Wireless Association calls implementation of the rule 
“confusing,” the Consumer Electronics Association (CEA) says the rule’s reporting requirements 
are too “vaguely worded” and the Business Roundtable implores the SEC to promulgate a rule 
that is “cost-effective and workable.”*^'* According to NAM, “the necessary infrastructure” is 
not even currently in place “to trace the origin of the minerals or to detennine with certainty that 
they are not conflict minerals . . . As such, the Motor and Equipment Manufacturers 
Association (MEMA) and the NTMA suggest the SEC adopt a “phased-in” approach of rule 
compliance. Others, like the Manufacturing Jewelers & Suppliers of Ameriea (MJSA) and the 
Jewelers of America (JA), question why the SEC is attempting to regulate the minerals trade at 
all, noting that “using the regulatory authority of the SEC to impaet the use of raw materials . . . 
is troubling and perhaps the wrong approaeh.”^^^ 

Respondents also expressed eoneems that the SEC’s disclosure regulations would put 
their member companies at a competitive disadvantage internationally. CTIA-The Wireless 
Association argues that publicly-traded U.S. companies will be at a disadvantage thanks to the 
“conflicts minerals” rule because “companies that do not file with the SEC will not be required 
to comply” with the rule.'^^ American Express, the Business Roundtable and ConocoPhillips all 
point out that the one-sided disclosure requirements in the “disclosure by resource extraction 
issuers” rule could “erode the competitiveness of U.S. companies in global markets” by allowing 
foreign competitors access to sensitive information on U.S. companies.^^^ The American 
Petroleum Institute provides an example, describing how foreign energy companies, “which 
control about 78 percent of the world’s oil resources,” would have access to proprietary 
information without having to disclose similar details.^^* 

iii. SEC/CFTC Over-the-Counter (OTC) Derivatives Regulation 

The SEC and the U.S. Commodities Future Trading Commission (CFTC) are given 
significant discretion to regulate over-the-counter (OTC) derivatives trade by the Dodd-Frank 
Act.^’’* Although this new regulatory structure is far from complete, the rules proposed so far 
have caused a significant amount of alarm within the U.S. business community. In the 
Committee’s preliminary staff report, at least five organizations claimed that OTC derivatives 
rules were problematic; since the report’s release, three more organizations have expressed 
concerns. 


Letter from Michael Petricone, Senior Vice President, Consumer Electronics Association to Darrell Issa, 
Chairman, Comra. on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus 
Oversight & Gov’t Spending, p, 12, (June I, 2012) (on file with the author). 

Letter from David Cochran, President & CEO, Manufacturing Jewelers & Suppliers of America (MJSA) and 
Matthew Runci, President & CEO, Jewelers of America, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t 
Reform (May 25, 2012) (on file with the author). 

Letter from Steve Largent, President & CEO, CTIA Wireless Association, to Darrell Issa, Chairman, Comm, on 
Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t 
Spending, p. 12, (June I, 2012) (on file with the author). 

Letter from Red Cavaney, Senior Vice President, Government Affairs, ConocoPhillips Company, to Darrell Issa, 
Chairman, Comm, on Oversight & Gov’t Reform (June 7, 2012) (on file with the author). 

Letter from Marty Durbin, Executive Vice President, American Petroleum Institute, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform (June 6, 2012) (on file with the author), 

PX. I li-203. Title VII, (July 21, 2010). 
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Respondents are generally worried that new OTC derivatives regulations “will create a 
burdensome structure that will make it more costly” to enter into derivatives transactions, which 
companies use to “hedge,” or mitigate, business related risks."^" There is also concern that these 
rules “will create uncertainty in overseas markets,” which could put U.S. businesses at a 
competitive disadvantage internationally.''" ConocoPhillips is also concerned that the CFTC 
and SEC’s new definitions of “swap dealers” and “major swap participants” entail large 
compliance costs and may cause companies to “curtail their risk management hedging activities” 
to avoid classification."'’^ If companies are less willing to transact financial derivatives, market 
liquidity could be reduced, which could have dire consequences for economic growth and job 

• '’43 

creation.' 

The main point of contention for respondents, however, is the CFTC’s recently finalized 
“end user exception to the mandatory clearing of swaps” rule. (For an explanation of this rule, 
see p. 48-9 of the preliminary staff report). American Express, AFSA, and the Business 
Roundtable believe that this rule will divert resources from business investment and job creation 
because it requires certain non financial companies that use derivatives to hedge, or mitigate, 
their exposure to commercial risk (so-called “end-users”) to “post margin,” or set aside capital in 
case they fail. Respondents believe this diversion of resources could “seriously harm” economic 
recovery, increase risk and volatility stall economic growth and, as NAM adds, possibly “driv[e] 
up the cost of capital.”^"''* A U.S. Chamber of Commerce/Business Roundtable survey reveals 
that, if “end-users” are required to post margin, or set cash aside, under this rule, that would 
force U.S. businesses “to sideline up to S6.7 billion in working capital . . . and lead to over 
1 00,000 jobs lost.”''*’ 

III. New Problematic Regulations for Job Creators 

In addition to the rules that business groups brought to the Committee’s attention for 
a second time, a plethora of new job-stifling regulations were also identified. While it is beyond 
the scope of this staff report to discuss all the new regulations that respondents identified as 
problematic, the appendix identifies them in their entirety. The following section discusses 


Letter from John Engler, President, Business Roundtable, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t Spending, p. 12, 
(June 1, 2012) (on file with the author). 

Letter from John Engler, President, Business Roundtable, to Darrell Issa, Chainnan, Comm, on Oversight & 
Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov't Spending, p. 12, 
(June 1, 2012) (on file with the author); Letter from Ame Christenson, Senior Vice President, Government Affairs, 
American Express, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (May 23, 2012) (on file with 
the author). 

Letter from Red Cavaney, Senior Vice President, Government Affairs, ConocoPhillips Company, to Darrell Issa, 
Chairman, Comm, on Oversight & Gov’t Reform (June 7, 2012) (on file with the author). 

Letter from Jay Timmons, President & CEO, National Association Manufacturers, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, p. 12, (June 4, 2012) (on file with the author). 

Letter from Thomas Donahue, President and CEO, U.S. Chamber of Commerce, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, p. 12, (June i, 2012) (on file with the author). 
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several regulations that were of concern to multiple organizations with a focus on energy, 
environmental, labor, and financial services regulations. 

a. Energy and Environmental Regulations 

A wide variety of industries — including agriculture, automobile, construction, energy, 
forestry, manufacturing, transportation, and small business — view energy and environmental 
regulations and policies as extremely harmful to jobs and investment. The regulations identified 
below, stemming from the EPA, the Department of Interior (DOI), and the General Services 
Administration, received the most complaints. 

i. EPA Clean Water Act 404(c) Permitting - Pebble Mine 

The EPA continues to attempt to expand its statutory authority under section 404 of the 
Clean Water Act (CWA) to regulate mining opperations. In 201 1 , EPA cited Section 404(c) of 
the CWA when it retroactively vetoed a duly issued Army Corps of Engineers permit for mining 
operations in West Virginia.''*® In April 2012, a U.S. District Court judge struck down EPA’s 
retroactive veto.'"*^ The judges’ ruling stated that EPA had no authority under the CWA to carry 
out a retroactive veto,''** Despite the federal court’s ruling, EPA appears ready to attempt to 
expand its 404 permitting authority yet again. 

In 201 1, the EPA received petitions from anti-mining activists calling for a preemptive 
veto of a permit for the Pebble Mine Project under Section 404 of the Clean Water Act. The 
Pebble Mine project is a copper and other mineral extraction project that would be located in 
Southwest Alaska near Bristol Bay. The Pebble Mine would create 1 ,000 permanent jobs and 
2,000 construction jobs in an area of Alaska with high unemployment and low job growth and 
opportunity.^'** These jobs would pay an average of $90,000 per year.^®° Moreover, the Pebble 
Mine would represent an investment of billions of dollars into the economy of Alaska. 

Currently, the project is undertaking environmental studies focusing on environmental impacts 
and exploratory drilling. The Pebble Project has not yet applied to EPA for a CWA permit, nor 
has it begun the National Environmental Policy Act (NEPA) process. However, the EPA 
appears poised to strike down the project before it has the opportunity to apply for CWA permits. 

It appears that EPA is considering using an unprecedented and legally questionable 
interpretation of the CWA to preemptively veto permits for the Pebble Mine. In apparent 
preparation of this veto, EPA released a draft Watershed Assessment on May 18, 2012. This 
watershed assessment may be used as justification to deny permits to the Pebble Mine before a 
plan is even submitted to the agency. In fact, EPA believes that it possesses the authority to deny 


Manuel Quinones, Judge Scraps EPA Veto, GreenHghts W. Va. Mountainlop Coal Project, Energy 
Environment News PM, Mar. 23, 2012, available at 
http ;//www.eenews.net/eenew.spm/20 12/03/23/arc hive/1 ?terms=404. 

Mingo Logan Coal Company, Inc., v. U.S. EPA, No. 10-0541, slip op. at 10 (D.D.C. Mar. 23, 2012). 

"“** The Pebble Partnership, Opportunity, available at htlp://www.pebb!epartnership.coin/opportunity.php. 

Letter from John Shively, CEO, The Pebble Partnership, to Hon. Darrell Issa, Chairman, H. Comm, on Oversight 
&Gov’t Reform, June 29, 2012 (on file with author). 
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a permit before a sponsor even applies under Section 404(c) of the CWA, as indicated in a letter 
sent by EPA in response to Chainnen Issa and Jordan/^' 

The Pebble Partnership has spent over $500 million in studying the environmental 
impacts of a potential mine and in preparing for the 404 permitting process.^^’ However, the 
Pebble Project has “encountered an EPA that has seemingly embraced the actions sought by our 
organized opposition and is now helping them to build a justification (through a flawed 
watershed assessment) for EPA to expand their jurisdiction using a legally questionable 
interpretation of the Clean Water Act.”“^^ Moreover, the Pebble Partnership wrote that “[i]f a 
404(c) preemptive veto is granted or conditions are imposed by the EPA, it will chill additional 
investment in and attendant jobs from mining projects nationwide ."^''* EPA may also extend its 
justification beyond the mining sector; for example, environmental groups have similarly 
petitioned EPA to perform a watershed assessment of the Great Lakes area.^^^ The Pebble 
Project is simply calling for “due process” and to “understand why, in these challenging 
economic times, a federal agency can operate outside of the standard NEPA process to 
potentially stop a project before it has been defined or filed for a single permit.”'^^ 


ii. EPA Clean Water Act Definition of “Waters of the United States” 

On April 27, 2011, the EPA issued draft guidance to provide “clarification” on the 
question of which bodies of water are subject to federal rcCTlation by EPA and the Army Corps 
of Engineers (Corps) under the Clean Water Act (CWA).'*’ In the draft guidance, EPA expands 
its reach and seeks to regulate a broad category of wetlands, regardless of its status as navigable 
water. This guidance document is intended to replace and supersede similar guidance issued in 
2008, in response to the U.S. Supreme Court’s Rapanos v. United States^^^ decision. In 
Rapanos, the Court rejected the position of the Corps that its authority over water was essentially 
limitless under the CWA.^” Rather, the Court found that the term “waters of the United States” 
“includes only those relatively permanent, standing or continuously flowing bodies of water 
‘forming geographic features’ that are described in ordinary parlance as ‘streams[,] ... oceans, 
rivers, [and] lakes.’”’*'* In addition, the Court held that all waters with a “significant nexus” to 
“navigable waters” are covered under the CWA.’*' The words “significant nexus” remain open 
to judicial interpretation and considerable controversy. Legislation was introduced in the 1 lo"' 
and III"' Congress that would have expanded the definition of waters of the US to include 


Letter from Arvin Ganesan, Associate Administrator, EPA, to Hon. Darrel Issa, Chairman, H. Comm, on 
Oversight & Gov’t Reform, June 22, 2012 (on file with author). 

Letter from John Shively, CEO, The Pebble Partnership, to Hon. Darrell Issa, Chairman, H. Comm, on Oversight 
&Gov’t Reform, June 29, 2012 (on file with author). 
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Environmental Protection Agency and Army Corps of Engineers, "Draft Guidance on Identifying Waters 
Protected by the Clean Water Act," April 27, 201 1, p. 2, available at 
http://water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance_4-20 1 1 .pdf. 

Rapanos v. United States, 547 U.S. 7 1 5 (2006). 
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intrastate waters and reaffirmed the original Corps interpretation struck dow'n by the Supreme 
Court.'*’" These measures never gained sufficient support to pass through either Chamber of 
Congress. 

The definition of what is legally a “Water of the US” is extremely important as is triggers 
multiple responsibilities under the CWA, including a federal prohibition on discharges of 
pollutants (Section 301), requirements to obtain a permit prior to discharge (Sections 402 and 
404), w'atcr quality standards and measures to attain them (Section 303), oil spill liability and oil 
spill prevention and control measures (Section 311), certification that federally permitted 
activities comply with state water quality standards (Section 401), and enforcement (Section 
309).'^’ EPA and the Corps acknowledge that, compared with the existing guidance, the 
proposed revisions are likely to increase the number of waters identified as protected by the 
CWA.^" 


Multiple job creators expressed their concern for EPA’s draft guidance. According to 
NFIB, the EPA is aiming to expand the definition of U.S. waters that are “navigable” in some 
cases to even small depressions or farm ponds that do not impair the flow of rivers.”’^^ 
According to the National Association of Manufacturers, “[t]he EPA and the Corps are trying to 
accomplish through revised guidance what the 1 10*’’ and 111*'' Congress refused to do: an 
unprecedented expansion of federal jurisdiction under the CWA.”"^^ The National Soy Bean 
Processors Association argues that the extremely broad view of the scope of federal authority 
would encompass many natural landscape features not readably recognizable as “water” and 
thw'art any rational limits, established by Congress or the U.S. Supreme Court.”'*’^ They also 
note that EPA has failed to explain how the new expanded definition will apply to the many 
CWA provisions that would be implicated by the guidance.^** The American Forest and Paper 
Association points out that it is, “an excellent example of ‘regulation by guidance’ -- the 
Administration began, but never concluded, a rulemaking process covering very similar 
issues”^*’’ The Agricultural Retailers Association worries that the guidance has serious legal 
implications and will open farmers up to CWA citizen and third-party lawsuits through other 
policies like the National Pollutant Discharge Elimination System (NPDES) permits for 
pesticides and application and spray drift. 


Claudia Copeland, Legislative Approach to Defining Waters of the United States, Dec. 29, 2010, available at 
hltp://wtvTv.fas.org/sgp/cr.s/misc/R4 1225. pdf. 

“ U. 

Environmental Protection Agency and Army Corps of Engineers, "Draft Guidance on Identifying Waters 
Protected by the Clean Water Act," April 27, 201 1, p. 2, available at 
http://water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance_4-2011.pdf. 

Letter from Susan Eckerly, Senior Vice President, Public Policy, National Federation of Independent Businesses 
to the Honorable Darrell E. Issa, Chairman, H. Comm, on Oversight and Gov’t. Reform, May 31, 2012 (on file with 
author). 

Letter from Jay Timmons, President, National Association of Manufacturers to the Honorable Darrell E. Issa, 
Chairman, H. Comm, on Oversight and Gov’t. Reform, June 4, 2012 (on file with author). 

Letter from Thomas A, Hammer, President, National Oilseed Processors Association to the Honorable Darrell E. 
Issa, Chairman, H. Comm. Oversight and Gov’t. Reform, June I, 2012 (on file with author). 

“* 74 . 

Letter from Donna Harman, President, American Forest & Paper Association to the Honorable Darrell E. Issa, 
Chairman, H. Comm, on Oversight and Gov’t, Reform, May 31, 2012 (on file with author). 

■“Letter from Daren Coppack, Agricultural Retailers Association, the Honorable Darrell E. Issa, Chairman, H. 
Comm, on Oversight and Gov’t, Reform, June 7, 2012 (on file with author). 
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iii. EPA Resource Conservation and Recovery Act Definition of “Solid 
Waste” 

On July 22, 2011, EPA proposed to revise the definition of “solid waste” under the 
hazardous waste provisions of the Resource Conservation and Recovery Act (RCRA)."^' The 
revisions affect how EPA detennines whether secondary materials are being recycled or 
discarded, and hence qualify as “waste.” The proposed amendments remove specific recycling 
exclusions from the current regulations, thereby increasing the burden on manufacturers seeking 
to recycle or reclaim secondary materials. The Non-Ferrous Founders’ Society called attention 
to an absurdity of the rule, pointing out that the regulation would even apply to “in-plant 
recycling of materials intended for interna! use.”^’“ The Non-Ferrous Founders’ Society urged 
EPA to recognize the obvious: “solid waste definitions [should] only be applied to materials that 
are abandoned or otherwise destined for disposal.”^^^ 

The process that led to this proposed redefinition of solid waste is a classic example of 
EPA’s use of sue-and-settle rulemaking. The most recent definition of solid waste, promulgated 
in 2008, “was the product of two years of collaboration between the EPA and stakeholders.”^^'* 
Nonetheless, on January 29, 2009, the Sierra Club petitioned the Obama Administration to 
reconsider the rule.“^’ In a settlement agreement filed on September 10, 2010, EPA voluntarily 
committed to address all of the issues raised in the Sierra Club’s petition, and to issue a proposed 
redefinition by June 30, 2011.^’^ EPA could not meet this deadline, demonstrating the 
impracticality of the settlement’s prescribed timeline. 

Ironically, the rule will operate to defeat one of the fundamental tenets of 
environmentalism: recycling. The American Coatings Association noted that as currently 
written, “the regulations will discourage sustainable materials management and lead to an 
increase in the incineration, waste treatment, and landfill disposal of secondary materials.”^’’ 

The The IPC-Association Connecting Electronic Industries concurs, stating that the new 
definition will “impose significant regulatory burdens on recycling.”^’® 

Ultimately the proposed redefinition will impose extraordinary costs with few discernible 
benefits: the American Forest and Paper Association writes that the new rule “will add 
significant administrative burdens to the industry with no environmental benefit and possibly 
would disrupt the industry’s practices which have proven to be effective, efficient, and 
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environmentally protective. The Business Roundtable estimates that EPA’s proposed 
definition of solid waste “will cost more than SlOO million a year in documentation and analysis 
costs.”‘*° The National Federation of Independent Business highlighted the rule’s unique hanns 
to small businesses; “[m]any scrap yards and other small business love to recycle scrap metal 
because of its high value .... EPA is seeking to impose a significant new paperwork 
requirement on these small-business owners.”^*' 

iv. EPA Chemical Data Reporting Rule 

The Chemical Data Reporting (CDR) rule is a periodic reporting rule under the Toxic 
Substance Control Act that requires manufacturers and importers to submit information to the 
EPA on the chemicals they manufacture or import. On August 1 6, 201 1 , EPA issued a new rule 
that dramatically expanded the program’s reporting requirements.^*" EPA asserted the new 
standards will “better address Agency and public information needs, improve the usability and 
reliability of the reported data, and ensure that data are available in a timely manner,” In fact, 
the revised CDR will significantly increase the regulatory burden on affected businesses. 

The revised CDR imposes unjustifiable burdens by slashing the reporting threshold and 
requiring the disclosure of confidential business information.^*"* The previous rule required 
detailed reporting for substances manufactured or imported in quantities above 100,000 pounds 
per year. The new CDR will decrease this threshold to 25,000 pounds per year in future reporting 
cycles.^** The National Oilseed Processors Association observes that its members already 
“spen[d] considerable resources compiling this processing and use information.”^*^ Lowering 
the reporting threshold to such a low level will exponentially increase compliance costs. 

A major flaw of the new CDR rule is that it repetitively counts chemicals regenerated 
from a byproduct in a loop or cycling process.^*’ The American Forest & Paper Association 
observes that “repetitive counting leads to grossly misleading information, which serves neither 
the public interest nor the purposes of the CDR.”"** The IPC-Association Connecting Electronic 
Industries concurs, noting that the CDR rule “results in duplicate, and in some cases triplicate, 
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annual reporting of many of these byproducts which are already reported under the EPA Toxic 
Release Inventory program and under RCRA biennial reporting.”" ^ Furthennore, as written the 
rule creates great uncertainty among industry. The Non-Ferrous Founders’ Society observes: 

[F]acilities that recycle, reprocess, reclaim or reuse byproducts (or send the material 
offsite for reuse) - such as foundries — may or may not be subject to the reporting 
requirements depending on whether under the applicable regulatory criteria their 
generated byproducts are considered reportable chemical substances that arc 
‘manufactured’ and thus subject to the rule.™ 

IPC-Association Connecting Electronic Industries succinctly captures the fundamental 
indictment of the CDR as currently written: “by requiring all manufacturers that recycle 
byproducts to report those byproducts as new chemicals, the EPA will create burdensome, costly 
and unnecessary regulatory requirements that penalize manufacturers for doing the right thing - 
recycling.”"^' 


V. EPA Tier 3 Gasoline Standards 

EPA is considering new Tier 3 gasoline standards that would reduce the sulfur content of 
gasoline from the current 30 parts per million (ppm) to as low as 10 ppm.^^^ The anticipated 
Tier 3 standards appear to be closely related to the MY 2017-2025 fuel economy/greenhouse gas 
emissions regulations. In fact, one industry official explains that the Tier 3 standards are 
necessary for the auto industry to meet the Administration’s proposed emissions regulations: 
“gasoline quality improvements nationwide will enable automakers to develop and refine 
advanced engine technologies needed to meet the stringent [greenhouse gas] emissions standards 
which EPA has proposed for 20 1 7-2025 model years.”™ 

Section 209 of the Energy Independence and Security Act (EISA) required EPA to 
conduct a study to determine whether “renewable fuel volumes . . . will adversely impact air 
quality as a result of changes in vehicle and engine emissions of air pollutants.”™ Although 
EISA required the study to be issued eighteen months after EISA’s enactment in December 2007 
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(by the summer of 2009),^’^ EPA has still not completed the study and there are indications that 
EPA will release the study simultaneously with its Tier 3 proposal.*’* 

In addition, much like the MY 2017-2025 fuel economy/greenhouse gas emissions 
regulations, EPA’s expected regulatory action on the Tier 3 standards comes only after the State 
of California has created the potential for a patchwork of regulations through its independent 
rulemaking. The anticipated Tier 3 gasoline standards are intended to align the federal standards 
with California’s updated Low Emission Vehicle (LEV III) regulations, which were approved by 
the California Air Resources Board (CARB) on January 27, 2012,^” Global Automakers 
reported that “[i]t is critical to vehicle manufacturers that the Federal and California standards 
are fully harmonized within the earliest possible timeframe so that wasteful, duplicate 
certification processes can be avoided. Even relatively small differences between Federal and 
California regulations could necessitate separate manufacturer certification processes, creating 
additional resource needs and compliance cost to be borne by the vehicle manufacturers and 
ultimately consumers.”^’* 

The costs that could be imposed, including the price at the pump, are a main concern 
surrounding Tier 3 standards. The total cost could reach $8 billion,^” and a recent independent 
study concludes the costs for the needed reduction in sulfur to meet the standards would raise the 
cost of gasoline by six to nine cents per gallon.^'”’ American Fuel & Petrochemical 
Manufacturers reported to the Committee that the rule could also “lead to significant domestic 
fuel supply reductions, higher petroleum product imports, potentially increased consumer costs, 
increased refinery emissions, closed (J.S. refineries and reduced energy security.”^*'' 

vi. DOI Bureau of Land Management (BLM) Hydraulic Fracturing on 
Federal Lands 

This past spring, the U.S. Department of Interior Bureau of Land Management (BLM) 
issued a proposed rule regulating hydraulic fracturing on Federal land and Indian land.^°^ Most 
notably, the rule would require public disclosure of the chemicals companies use in hydraulic 
fracturing operations on public and Indian lands.^“ The rule also proposes to strengthen well- 
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bore integrity regulations to ensure certain construction standards are met, as well as address 
flowback water issues by requiring operators to develop flowback management plans/”"' No 
specific public disclosure requirement for hydraulic fracturing currently exists, making this rule a 
new precedent for the industry. On June 25, 2012, in a limited reprieve for jobs creators, and 
shortly after a Subcommittee on Technology, Infonnation Policy, Intergovernmental Relations 
and Procurement Refonn hearing highlighting the problems with the rule,””^ the BLM 
announced that it is extending the public comment period until September 10, 2012.””” 

Of the concerns expressed by various groups regarding BLM’s proposed rule, the most 
frequent dealt with the role that states have historically played in regulating the hydraulic 
fracturing activity that occurs within their borders. With a unique understanding of the risks and 
challenges posed by the particular geography and geology of any given area, “states have 
historically and effectively regulated hydraulic fracturing and have demonstrated an ability to 
modify their regulatory programs as appropriate as shale development expands.’’””” The states 
understand the unique circumstances surrounding the lands within their borders better than the 
federal government and, accordingly, have regulated the industry successfully for many years. 
According to the American Petroleum Institute, “[i]t simply isn’t necessary to add a new regime 
of federal regulation on top of what is already highly competent management and oversight.’’””* 
Federal regulation in this instance could result in standards and requirements that are duplicative 
or inconsistent with current state regulations.””” 

The other predominant concern raised about the proposed hydraulic fracturing rule was 
its potential impact on the nation’s energy security, deficit, and economic growth. According to 
API, “[t]he shale revolution is changing the face of American energy development . . . [and] the 
potential is there to do far more[;] how much more will depend in part on government 
regulations.’’”'” The Business Roundtable agrees, stating that “[tjhese resources, if they are 
allowed to be developed, promise to dramatically improve U.S. energy security, reduce the 
balance of [the] payments deficit and accelerate economic growth.’’”'' BLM’s proposed rule, 
however, mandates a one-size-fits all reflation on various aspects of hydraulic fracturing 
operations on public and Indian lands.”'” The Independent Petroleum Association of America 
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believes that this rule and the time delays and uncertainty it brings makes conducting operations 
on federal lands less appealing to America’s oil and natural gas producers. 

vii. General Services Administration Adoption of Leadership in Energy and 
Environmental Design (LEED) Program 

A number of responses specified concerns about the General Services Administration’s 
(GSA) adoption and implementation of the Leadership in Energy and Environmental Design 
(LEED) system. In the fall of 2010, GSA announced its upgraded requirement for LEED Gold 
certification as the minimum standard for all new federal building construction and renovation 
products.^''* The latest proposed version, LEED v4, moves toward a green chemistry approach, 
identifying “chemicals of concern” and providing credits for avoidance of those substances.^'^ 

By requiring LEED certification for all federal buildings, GSA mandates compliance from any 
company wishing to do business with the government. 

The Energy Independence and Security Act of 2007 (EISA) requires GSA to review and 
recommend green building rating systems to assess how well a building meets green criteria and 
to enable the federal government to achieve a greater level of energy efficiency.^'^ Since EISA’s 
enactment, GSA has overwhelmingly favored the LEED system, developed by the independent 
United States Green Building Council (USGBC), as its standard for federal building initiatives. 
LEED is a certification system that focuses on a number of specific green building elements to 
provide building owners and operators with a framework for implementing green building 
design, construction, operation, and maintenance solutions.^” Certification provides 
independent, third-party verification that a particular structure was designed and built using 
strategies aimed at environmental efficiency at one of four possible levels.^’* 

Various groups contend that the proposed LEED v4 program is a significant departure 
from current standards. Therefore, it has the potential to distort the marketplace by eliminating 
the use of numerous useful construction materials and proven building products that may not be 
incorporated into the new LEED program or eligible for LEED credits.^’® According to the 
American Chemistry Council (ACC), the standards imply to the market that “materials otherwise 
at the forefront of improving environmental performance and occupant safety in buildings should 
no longer be used. The credits encourage or reward [the] elimination of chemicals in building 


^"Id. 

Press Release, GSA, GSA Moves to LEED Gold for All New Federal Buildings and Major Renovations (October 
28, 2010), available at htCp;//www.gsa.gov/portal/content'I97325. 

Letter from Cal Dooley, President and CEO, American Chemistry Council, to the Honorable Rodney M. 
Alexander, U.S. House of Representatives (May 31, 2012), available at 

htCps;//www2.buildinggreen,com/sites/buildinggreen.com/files/Blog_Images/PDFs/LeedFollowup.pdf. 

Letter from Cal Dooley, President and CEO, American Chemistry Council, to Darrell Issa, Chairman, Comm, on 
Oversight & Gov’t Reform (June 12, 2012) (on file with author). 

U.S. Green Building Council: What LEED Is, available at 
http;//www.usgbc.org/DisplayPage.aspx?CMSPageID=1988. 

Letter from Cal Dooley, President and CEO, American Chemistry Council, to Darrell Issa, Chainnan, Comm, on 
Oversight & Gov’t Reform (Jime 12, 2012) (on file with author); Letter from Mike Acott, President, National 
Asphalt Pavement Association, to Darrell Issa, Chairman, Comm, on Oversight &. Gov’t Reform (June 4, 2012) (on 
file with author). 


44 



175 


products without regard to how they help energy-efficient building products perfonn their 
purpose,”^"” By imposing building standards based on the particular materials and methods used 
in construction, federal implementation of the LEED v4 program amounts to the govermnent 
picking winners and losers in the construction materials industry. The LEED v4 program, as 
currently proposed, will drive up federal building costs for the taxpayer and eliminate jobs,^"' all 
for speculative savings and benefits. Indeed, the American Coatings Association believes 
LEED v4 “would increase the cost of construction and prohibit the use of a wide-range of 
architectural paint and coatings without a strong scientific basis.”^'^ 

In addition to potential market implications, respondents also expressed concerned about 
the process USGBC uses to develop LEED standards that have since been adopted and 
implemented by the federal government. ACC, the American Coatings Association, and the 
National Asphalt Pavement Association (NAPA) took issue with the lack of formality and 
transparency in a process used to develop what essentially amount to federal mandates.’’^ ACC 
is troubled by the fact that “the Federal government is requiring its buildings to achieve 
certification from a system which is developed through a process that is not sufficiently open or 
transparent, and does not maintain an appropriate balance of interests or an appeals process.”’*^ 
NAPA adds that USGBC “is not overseen by elected representatives and there is no formal 
process for accountability to Congress.”^^^ Despite these realities, however, this non- 
governmental group has grown to exert a great deal of influence and power within the federal 
government, and its “decisions have a direct bearing on commerce in the United States.”^^^ 

NAPA pointed out that Members of Congress have also recognized these potential 
impacts and process issues in a May 1 8, 2012, letter to GSA Acting Administrator Daniel M. 
Tangherlini. The letter specifically expresses concern that the proposed LEED v4 rating system 
will eliminate the use of various proven building products and become “a tool to punish chemical 
companies and plastics makers and spread misinformation about materials that have been at the 
forefront of improving environmental performance — and even occupant safety — in buildings.”^^* 
Moreover, USGBC, in developing LEED v4 standards, failed to conduct any concrete analysis 
that indicates its preferred alternative materials would perform effectively.^ ’ In sum, this 
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bipartisan group of Members of Congress believe that GSA’s adoption of proposed LEED v4 
standards “would amount to the federal government sanetioning an unseientifie, arbitrary, and 
discriminatory program of materials selection” that would be “counterintuitive to [its] mission, 
and will cost numerous American jobs, while wasting taxpayer dollars. 

b. Labor Regulations 

This year, two rules issued by the National Labor Relations Board (NLRB), the notice 
posting rule and the “quickie election” rule, were frequently criticized by job creators. Both 
rules have been struck down by the courts, but continue to create uncertainty for respondents as 
the NLRB intends to pursue them despite the court decisions. The Department of Labor’s 
persuader activity rule also received numerous complaints. These rules, in particular, which 
have no direct bearing on the health, safety, or security of the American people, go against 
President Obama’s promise of limiting regulations to those necessities. Instead, many view 
these rules as an effort to boost the declining population of private-sector labor unions. 

i. NLRB Notice Posting Rule 

On August 30, 2011, the National Labor Relations Board issued a final rule that requires 
employers subject to the National Labor Relations Act (NLRA) to post a notice of select 
employee rights under the NLRA.^^’ In particular, the notice emphasizes employees’ right to 
unionize and collectively bargain, but it does not include workers’ rights to object to the use of 
their union dues and fees for political purposes. 

A broad array of industries, spearheaded by the U.S. Chamber of Commerce and the 
National Association of Manufacturers, disputed the NLRB’s authority to issue the rule and filed 
suit. On March 2, 2012, the U.S. District Court for the District of Columbia found that the 
NLRB had the authority to issue the rule; however, the court invalidated most of the enforcement 
mechanisms as improper under the NLRA.^^^ On April 13, 2012, the U.S. District Court for the 
District of South Carolina reached the opposite conclusion — finding that under the “plain 
language and structure of the [NLRA]” the NLRB “lackjed] authority ... to promulgate the 
rule.”^ Subsequent to this ruling, the D.C. District Court directed the NLRB to delay 
implementation of the rule pending the outcome of appeals. The NLRB continues to believe it 
has the authority to issue the rule and intends to fight business representatives throughout the 
appeals process.^^'* 

Business organizations argue that the rule is a ploy by the NLRB to achieve private- 
sector unionization by regulation, and they are emphatic in their belief that the NLRB is 
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exceeding its statutory bounds under the NLRA. The Western Growers Association believes the 
rule “will make it easier for traditional union organizing efforts[,]” and the Agricultural Retailers 
Association notes that “legislative history makes clear the intent of Congress that the NLRB does 
not have the authority to issue a notice posting rule since Congress explicitly grants such 
authority to other agencies in relevant statutes.”^'’* However, Congress did not grant such 
authority in the NLRA. Moreover, the National Council of Textile Organizations (NCTO) 
“believes that workers are fully aware of their rights in the workplace and clearly understand that 
workplace complaints can be filed with the NLRB, the U.S. Department of Labor, and the Equal 
Employment Opportunity Commission (EEOC)[;]” therefore, the rule not only exceeds statutory 
authority, but it is also unnecessary.^^* Indeed, “NCTO members strive to fulfill the letter and 
spirit of the laws meant to protect the health and safety of the workers who are employed by the 
industry.”^” 

Notwithstanding the status of the rule, business organizations are concerned about the 
cost and practical implications if it is allowed to move forward. According to the NLRB’s own 
estimates, six million employers could be affected by the rule imposing a compliance burden of 
$386.4 million.^^* The Brick Industry Association believes the rule “could set a disturbing 
precedent and chill job creation.”^^^ The National Federation of Independent Business argues 
that “since the NLRB can only investigate matters brought to its attention by employees, the 
[rule] serves as a mechanism for the Board to increase its caseload and influence over small 
businesses.”^'"’ The Non-Ferrous Founders’ Society notes that the rule is especially problematic 
because it is “not subject to the same open and candid . . . review as are those [rules] of other 
agencies . . . At a broader level, some fear “there is a danger that [the] politically-motivated 
Board will continue to issue decisions and propose rules that run counter to an effective 
employer-employee relationship.”^^^ The Non-Ferrous Founders’ Society hopes that Congress 
will step in to return the NLRB to an “unbiased and non-evangelistic judge” of labor- 
management disputes.^'"’ 
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ii. NLRB “Quickie Election” Rule 

On December 22, 2011, the NLRB issued a final rule that alters the procedures for union 
organizing elections. The rule, commonly known as the “quickie election” rule, allows an 
organizing election to occur in 15 to 20 days versus the current average of 39 days and the 
NLRB’s own target of 42 days. It also postpones certain pre-election challenges until after the 
union election. The U.S. Chamber of Commerce and the Coalition for a Democratic Workplace 
challenged the rule on multiple procedural and substantive grounds. On May 14, 2012, the U.S. 
District Court for the District of Columbia invalidated the rule on the basis that the NLRB lacked 
the quorum required under the National Labor Relations Act when it issued the rule. The court 
quipped that, “[a]ccording to Woody Allen, eighty percent of life is just showing up. When it 
comes to satisfying a quorum requirement, though, showing up is even more important than that. 
Indeed, it is the only thing that matters . . . The court chose not to rule on the additional 
challenges and indicated that its ruling “need not necessarily spell the end of the final rule for all 
time.”^^* The NLRB has indicated it will likely continue to pursue the rule.^'*^ 

Business organizations argue that the rule greatly limits an employer’s ability to lawfully 
educate employees and “tilt[s] the playing field in favor of organized labor” at the expense of 
free speech and due process rights.^'** The American Frozen Food Institute and the Interlocking 
Concrete Pavement Association stress that the current labor environment is fair and balanced 
which provides an adequate opportunity for unions and employers to discuss their views, for or 
against, unionization in the workplace. In contrast, employers believe the new rule is an attempt 
by “union sympathizers,” who failed to achieve “card check,” to undermine the will of Congress 
by allowing unions to be certified before employers have a chance to communicate with 
employees “creat[ing] opportunities for mischief and misconduct . . . The Brick Industry 
Association attests that the rule “restrict[s] employees full access to important facts and 
employers’ free speech and due process rights during union representation elections.”^^° Indeed, 
“[b]y rushing the timeframe . . . employees will be forced to make a decision without relevant 
details, and employers will be unable to offer balanced information on collective bargaining.”^^' 


National Labor Relations Board, Representation — Case Procedures, Final Rule, 76 Fed. Reg. 80138 (Dec. 22, 
2011 ). 

V.S. Chamber of Commerce and Coalition for a Democratic Workplace v. National Labor Relations Board, 
Memorandum Opinion, No. 11-2262 (JEB) (D.C. Dist. Ct. May 14. 2012). 

^*'‘ld. 

See Office of Public Affairs, National Labor Relations Board, NLRB suspends implementation of representation 
case amendments based on court ruling. May 15, 2012, available at http://www.nlrb.gov/news/nlrb-suspends- 
implementation-representation-case-amendments-based-court-ruling. 

Letter from Thomas J. Donohue, President and CEO, U.S. Chamber of Commerce to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June 1, 2012 (on file with author). 

Letter from Charles A. McGrath, Executive Director, Interlocking Concrete Pavement Institute to Chairman 
Darrell Issa, H. Comm, on Oversight & Gov’t Reform, May 29, 2012 (on file with author); Letter from Kraig R. 
Naaz, President and CEO, American Frozen Food Institute to Chairman Darrell Issa and Subcommittee Chairman 
Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June 1, 2012 (on file with author). 

Letter from J. Gregg Borchelt, President and CEO, Brick Industry Association to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight and Gov’t. Reform, May 25, 2012 (on file with 
author). 
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It is also believed that the NLRB significantly underestimated the cost of the rule and that 
small businesses, in particular, will be hit hard by costly legal fees. The U.S. Chamber of 
Commerce emphasizes that the NLRB estimated the costs based on the limited number of 
employers who have faced election petitions in the past, but “ignored the facts” that the rule 
could increase the filing of petitions and that a shortened schedule imposes preparation costs on 
employers who have to anticipate the risk of a petition in advance of actual filing.’’^ The 
National Association of Manufacturers emphasizes that “smaller-sized manufacturers who lack 
the legal expertise to navigate complex and detailed labor law's” could see a significant increase 
in violations for unknowing employers. The NFIB had similar concerns stating “[t]his 
shortened timeframe would hit small businesses particularly hard, since small employers usually 
lack labor-relations expertise and in-house legal departments.”^^"' 

Others stress that the rule eould have a negative effect on the economy. The American 
Bakers Association believes that the rule “will continue to deter economic growth,” and it is just 
another example of the NLRB’s “willingness to ... to circumvent regular order to advance a 
specific agenda.”^^^ Indeed, the Brick Industry Association believes that “[sjuch extreme and 
unnecessary changes to long-standing election procedures disrupt business and jeopardize job 
creation as the brick industry struggles to rebound.”’** 

iii. DOL Persuader Activity Rule 

On June 21, 2011, the U.S. Department of Labor’s (DOL) Office of Labor-Management 
Standards proposed a rule to revise its reporting requirements for employer and consultant 
“persuader activity” under the Labor Management Reporting and Disclosure Act (LMRDA).’*’ 
Section 203 of the LMRDA outlines reporting requirements for employers and their consultants 
who enter into an agreement aimed at affecting employees’ decisions to unionize.’** Currently, 
attorneys and other third parties who are not in direct contact with employees are exempt from 
reporting requirements under the “advice” exemption.’*" The proposed rule revises DOL’s long- 


Letter from Thomas J. Donohue, President and CEO, U.S. Chamber of Commerce to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June i, 2012 (on file with author). 

Letter from Jay Timmons, President & CEO, National Association Manufacturers, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, June 4, 2012 (on file with the author). 

Letter from Susan Eckerly, Senior 'Vice President, Public Policy, National Federation of Independent Businesses 
to the Honorable Darrell E. Istta, Chairman, H. Comm, on Oversight and Gov’t Reform, May 31, 2012 (on file with 
author). 

Letter from Robb MacKie, President and CEO, American Bakers Association to Darrell Issa, Chairman, H. 
Comm, on Oversight and Gov’t Reform, June 1, 2012 (on file with author). 

Letter from J. Gregg Borchelt, President and CEO, Brick Industry Association to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight and Gov’t. Reform, May 25, 2012 (on file with 
author). 

Department of Labor OLMS News Release, US Labor Department announces proposed rule concerning reporting 
on use of labor relations consultants, June 20, 2011. 

Department of Labor Office of Labor-Management Standards, Labor-Management Reporting and Disclo.sure 
Act; Interpretation of the “Advice" Exemption, Proposed Rule 76 Fed. Reg. 36178 (June 21, 201 1). 

Letter from Geoffrey Burr, Vice President, Federal Affairs, Associated Builders and Contractors, Inc. to 
Chairman Darrell Issa and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, May 3 1 , 
2012 (on file with author). 
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standing interpretation of, and significantly narrows, the “advice” exemption, thus expanding 
reporting requirements beyond active union organizing and collective bargaining activities.^’’'* 

Business groups assert that the proposed rule is a “drastic expansion” of communications 
that trigger the reporting requirements, which will infringe upon free speech and attorney-client 
confidentiality.'*^' In a reverse of long-standing practice, “even the most routine advice from a 
lawyer to an employer facing an organizing drive would be subject to disclosure. The end result 
will be a chilling effect on the number of lawyers providing labor relations advice and increased 
pressure on employers not to exercise their legally protected rights, such as free speech.”^“ 
Indeed, a shareholder at Littler Mendelson, P.C., a law firm providing advice to employers in 
labor and employment law, has expressed concern about the “extensive” substantive problems 
with the rule because it may require both the attorney and the client to report vast amounts of 
confidential and financial data discouraging attorneys from assisting employers.*^* 

According to the National Association of Manufacturers, the Brick Industry Association, 
and the Retail Industry Leaders Association, the practical effect of the rule is an attempt to 
“ga[g]” small businesses so that they “will not have essential information on what can and 
cannot be legally said or done during the election process, limiting legitimate education efforts 
so employees hear both sides before voting on union representation,” The National Federation 
of Independent Business argues: 

For nearly 50 years the DOL has recognized that legal advice is excluded from reporting 
under federal labor law. The proposed new rule would force lawyers and law firms that 
counsel a small business on most labor relations matters, and whether the business has a 
union or not, to disclose not only their work with that client, but also all fees and 
arrangements for all clients for all labor-relations services. The net result could well be 
that many lawyers will no longer take on clients seeking labor-relations counsel.^®’'' 

The Motor & Equipment Manufacturers Association echoes NFlB’s sentiment, viewing the 
proposed rule “as potentially devastating to employers, particularly smaller employers, who need 


Department of Labor OLMS News Release, US Labor Department announces proposed rule concerning reporting 
on use of labor relations consultants, June 20, 2011. 

^‘’’Letter from Geoffrey Burr, "Vice President, Federal Affairs, Associated Builders and Contractors, Inc. to 
Chairman Darrell Lssa and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, May 31, 
2012 (on file with author); Letter from Jay Timmons, President & CEO, National Association Manufacturers to 
Darrell Issa, Chairman, Comm, on Oversight & Gov't Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, 
Stimulus Oversight & Gov’t Spending, June 4, 2012 (on file with author). 

Letter from Thomas J. Donohue, President and CEO, U.S. Chamber of Commerce to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June 1, 2012 (on file with author). 

See Letter from Michael J. Lotito, Littler Mendelson, P.C. to Chairman Darrell Issa and Subcommittee Chairman 
Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, May 31, 2012 (on file with author). 

Letter from Jay Timmons, President & CEO, National Association Manufacturers, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, June 4, 2012 (on file with the author); Letter from J. Gregg Borchelt, President and CEO, Brick 
Industry Association to Chaiiman Darrell Issa and Subcommittee Chairman Jim Jordan, H. Comm, on Oversight and 
Gov’t. Reform, May 25, 2012 (on file with author). 

Letter from Susan Eckerly, Senior Vice President, Public Policy, National Federation of Independent Businesses 
to the Honorable Darrell E, Issa, Chairman, H. Comm, on Oversight and Gov’t Reform, May 31, 2012 (on file with 
author). 
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the advice of counsel to make appropriate decisions on how to communicate with their 
employees within the confines of labor 

It is also believed that DOL significantly underestimated the cost of the rule. While DOL 
estimated that the rule w’ould impose a cost of $826,000 annually, business groups estimate 
the proposed rule is economically significant — ^meaning it could have an effect of $ 1 00 million 
or more armually on the economy.^*’ According to the U.S, Chamber of Commerce, who 
conducted interviews and received input from actual employers who must comply with the 
current requirements, the amount of time required to detennine whether a fonn must be filed is 
more than double DOL’s “arbitrary” estimate. Moreover, it is argued that DOL vastly 
underestimated the number of employers who would need to make the determination of whether 
the required form should be filed. Accounting for these deficiencies, the U.S. Chamber 
estimates that the compliance costs could be more than $203 million annually — well within the 
barometer for an economically significant rule.^’’ Moreover, contrary to Executive Order 
requirements, DOL does not justify the costs of the rule by providing a monetary estimate of the 
benefits. 


c. Financial Services Regulations 

The majority of the new financial services regulations identified as problematic stem 
from implementation of the Dodd-Frank Act, with which most respondents agree is “too costly 
and cumbersome to comply.”^^’’ 

i. CFPB Remittance Transfers Rule 

The first official final rulemaking released by the CFPB relates to the regulation of 
“remittance transfers,” which are monetary payments that workers in one country send abroad. 
The CFPB’s final rule, which was originally proposed by the Federal Reserve Board (FRB), 
requires remittance transfer providers to make certain pre- transaction disclosures to consumers 
(i.e., all fees charged by institutions, all taxes charged by foreign governments, precise exchange 
rate used, and the exact date funds will be received, among others).^’* “Remittance transfers,” 
which account for billions of dollars annually in the U.S., were not covered by any consumer 


Letter from Robert E. McKenna, Motor & Equipment Manufacturers Association to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & Gov’t. Reform, June 1, 2012 (on file with author). 

Department of Labor Office of Labor-Management Standards, Labor-Management Reporting and Disclosure 
Act; Interpretation of the "Advice" Exemption, Proposed Rule 76 Fed. Reg. 36178 (June 21, 2011). 

Letter from Thomas J. Donohue, President and CEO, U.S. Chamber of Commerce to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H. Comm, on Oversight & GovT. Reform, June 1, 2012 (on file with author). 

Letter from Michael J. Lotito, Littler Mendelson, P.C. to Chairman Darrell Issa and Subcommittee Chairman Jim 
Jordan, H. Comm, on Oversight &. Gov't. Reform, May 31, 2012 (on file with author). 

Letter from Timothy Farrell, President &. CEO, American Hardware Manufacturers Association, to Darrell Issa, 
Chairman, Comm, on Oversight & Gov’t Reform (June 1, 2012) (on file with the author). 

Remittance Transfers, 77 Fed. Reg. 6194, (final rule Feb. 7, 2012) (to be codified at 12 C.F.R. pt 1005). 
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protection laws until the enactment of the Dodd-Frank Act.^’^ Instead of protecting consumers 
from unscrupulous providers, however, respondents suggest this rule could instead “cut a 
lifeline” to individuals abroad who oftentimes depend on remittance transfer payments for 
survival, 

The Independent Community Bankers Association (ICBA) calls this rule a “daunting 
compliance challenge,” adding that it is “impossible” for banks and credit unions (which service 
about 95 percent of all remittance transfers in the U.S.) to comply with required consumer 
disclosures because they do not even have access to all of the necessary information (i.e., fees 
charged by foreign institutions, precise exchange rate used, and the exact date funds will be 
received, among others).^’* ICBA estimates that, because of this rule, “some 3,000 to 4,000 
banks, and perhaps an equal number of credit unions, will exit the remittance business.”’^'^ 

ICBA adds that the remaining providers “will enjoy extraordinary, government-conferred, 
market power” and that lack of competition in the market “will cause prices to spike” and 
eventually reduce “product availability.”^*** The U.S. Chamber of Commerce is also concerned 
because “[t]he final rule did not include a quantitative cost benefit analysis.”^*' For all of these 
reasons, ICBA urges the CFPB “to delay” implementation of this final rule and to “undertake a 
comprehensive study of consumer impact, pricing for remittances of a range of dollar amounts, 
and product accessibility.”’**'^ 

ii. CFPB Defining Larger Participants Rule 

The CFPB recently issued a proposed rule to assert its broad supervisory authority over 
certain non-bank entities that offer consumer financial products and services.’®^ These non- 
depository companies, like mortgage lenders, check cashers, payday lenders, consumer reporting 
agencies and debt collectors, have never before been under a federal supervision program. The 
“defining larger participants” rule expands the CFPB’s nonbank supervision program to the latter 
two entities in particular.®*'* The CFPB determined that “large participants” in the debt 
collecting industry are those companies with more than $10 million in “annual receipts,” a 
threshold that DBA thinks “has been set too low.”®*® For its member entities determined to be 


See, e.g., Paul Hastings, CFPB 's first final Rule Addresses Inlemaiional Remittance Transfers, January 20, 
2012 . 

Letter from Camden Fine, President & CEO, Independent Community Bankers of America, to Darrell Issa, 
Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus 
Oversight & Gov’t Spending (June i, 2012) (on file with the author). 

.178 

mid 

Letter from Thomas J. Donohue, President and CEO. U.S. Chamber of Commerce to Chairman Darrell Issa and 
Subcommittee Chairman Jim Jordan, H, Comm, on Oversight & Gov’t. Reform, June 1, 2012 (on file with author). 

Letter from Camden Fine, President & CEO, Independent Community Bankers of America, to Darrell Issa, 
Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus 
Oversight & Gov’t Spending (June 1, 2012) (on file with the author). 

Defining Larger Participants in Certain Consumer Financial Products and Services Markets, 77 Fed. Reg. 9592 
(proposed Feb. 17, 2012) (to be codified at 12 C.F.R, pt 1090). 
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Letter from Jan Stieger, Executive Director, DBA International, to Darrell Issa, Chairman, Comm, on Oversight 
& Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight &. Gov’t Spending (June 
1, 2012) (on file with the author). 
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“larger participants,” DBA is also concerned about the “potential costs associated with CFPB 
supervision” and is concerned that some of these companies “may be choosing to wait and see 
what CFPB supervision will cost instead of seeking to grow and hire new employees.”^*^ These 
concerns are problematic because the number of consumers who rely on debt collection services 
is significant: according to this proposed rule, roughly 30 million Americans owe debt subject to 
the collection process/’*’ 

iii. CFPB Ability to Repay Rule 

The CFPB has the responsibility to issue a final rule that assesses a consumer’s ability to 
repay a residential mortgage loan.’** Initially proposed by the FRB, the “ability-to-repay” rule 
must provide a federal definition for what constitutes a high quality, low cost “qualified 
mortgage” (QM). This rule is meant to ensure that borrowers are not sold mortgages they cannot 
afford. Flowever, if the CFPB is not careful, this rule could price millions of Americans out of 
the mortgage market at a time where it has already become more difficult to qualify for 
affordable home loans. Since the QM standard “will fonn the foundation for mortgage lending 
for years to come,” respondents like the National Association of Homebuilders (NAHB) want to 
ensure that the “ability-to-pay” rule is implemented “in a manner that causes minimum 
disruptions to the mortgage lending process.”’*® 

Respondants believe that the CFPB should fonnulate a broad QM rule with a “safe 
harbor” provision to ensure that access to loans is open to the largest number of creditworthy 
borrowers. The U.S. Chamber of Commerce contends that if the QM definition is too narrow, 
“credit would contract and millions of Americans will be frozen out of the mortgage market.”’®® 
AFSA agrees, adding that a narrowly defined QM rule could “undermine prospects for a housing 
recovery and threaten the redevelopment of a sound mortgage market.”’®' Moreover, since 
“there is substantial uncertainty over the level of legal protection provided to qualified 
mortgages,”’®^ NAHB and AFSA argue that, without a “safe harbor” provision in the QM 
definition, “banks would further restrict home lending because they would be fearful of the risks 
of litigation if consumers are unable to repay a mortgage.”’®’ 


Defining Larger Participants in Certain Consumer Financial Products and Services Markets, 77 Fed. Reg. 9592 
(proposed Feb. 17, 2012) (to be codified at 12 C.F.R. pt 1090) atl9. 

^ ® Ability to Repay (Qualified Mortgage), 76 Fed. Reg. 27390 (proposed May 11, 2011) (to be codified at 12 C.F.R. 
pt226). 

Letter from James Tobin III, Senior Vice President and Chief Lobbyist, Government Affairs, Nat’I Ass’n of 
Home Builders, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform, (June 13, 2012) (on file with the 
author). 
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iv. Credit Risk Retention Rule 

Six federal agencies recently proposed a “credit risk retention” rule, which implements a 
different, but related, mortgage lending requirement from the Dodd-Frank Act.^’"' The “credit 
risk retention” rule requires “securitizers” to retain five percent of the credit risk for asset-backed 
securities (ABS) they package.^^^ The “credit risk retention” rule is supposed to ensure that 
these issuers have some “skin in the game,” so they are less inclined to create risky ABSs, which 
contributed to the financial crisis. This five percent requirement allows an exemption for issuers 
that securitize Qualified Residential Mortgages (QRMs), which require borrowers to meet at 
least a 20 percent down payment requirement. Although the “credit risk retention” rule affects a 
smaller amount of residential mortgages than the “ability to pay” rule, namely only those that are 
securitized, respondents are still concerned that the rule is not being fashioned carefully. 

Namely, AFSA, ICBA and NAHB are all concerned that the agencies will define QRMs 
too narrowly. ICBA in particular warns that an “unreasonably narrow definition of QRM will 
drive thousands of community banks and other lenders from the residential mortgage market” 
and “severely limit credit availability to many borrowers who do not have significant down 
payments or who, despite high net worth, have relatively low incomes and high debt-to-income 
ratios.”^^^ As is the case with the ability to repay rule, if the CFPB is not careful, this rule could 
make it more difficult, if not imposible, for millions of Americans to purchase homes. Since 
normalizing conditions in U.S. housing markets are crucial to the nation’s overall economic 
recovery, the CFPB must be cautious in fashioning rules that have such a profound impact on 
mortgage lending. To define QRM any other way, respondents argue, would “undermine a 
housing recovery by negative impacting the cost and availability of mortgage financing , . . 

V. CFPB TILA-RESPA Integration Rule 

The CFPB is required to integrate the conflicting mortgage purchasing disclosure 
requirements that currently exist from the Real Estate Settlement and Procedures Act (“RESPA”) 
and the Truth in Lending Act (“TILA”).^’* Specifically, the Dodd-Frank Act requires the CFPB 
to propose a single, integrated disclosure form for mortgage loan transactions.^®’ TILA and 
RESPA have required mortgage lenders and settlement agents to provide homebuyers 


The six agencies are the Office of the Comptroller of the Currency, the Board of Governors of the Federal 
Reserve System, the Federal Deposit Insurance Corporation, the Federal Housing Finance Agency, the Securities 
and Exchange Commission and the Department of Housing and Urban Development; P.L. 1 1 1-203, § 941 {July 2 1 , 
2010). 

Credit Risk Retention (Qualified Residential Mortgage), 76 Fed. Reg. 24090 (proposed April 29, 201 1) (to be 
codified at 24 C.F.R. pt 267). 

Letter from Camden Fine, President & CEO, Independent Community Bankers of America, to Darrell Issa, 
Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus 
Oversight & Gov’t Spending (June 1, 2012) (on file with the author). 

Letter from James Tobin III, Senior Vice President and Chief Lobbyist, Government Affairs, Nat’l Ass’n of 
Home Builders, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform, (June 13, 2012) (on file wdth the 
author); see also Letter from Bill Himpier, President, Executive Vice President, American Financial Services 
Association, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (.Tune 1,2012) (on file with the 
author). 

Mortgage Disclosure Integration (Regulation X; Regulation Z), (propo.sed July 2012). 
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54 



185 


duplicative disclosure forms regarding loan terms and costs for over thirty five years/™ The 
ostensible purpose of this effort, which is known as “Know Before You Owe” at the CFPB, is to 
improve customers’ understanding of mortgage purchases and to reduce settlement, or closing, 
costs; however, respondents have raised several concerns. 

Chiefly, the American Land Title Association (ALTA) is concerned that the “TILA- 
RESPA integration” rule will be costly, disproportionately burdensome to small businesses and 
hard to integrate with other mortgage related provisions outlined in the Dodd-Frank Act.'*'” 
ALTA calls increased compliance costs required of settlement agents ($800 per employee, 

$2,360 to train leaders, 20% increase in software maintenance) “debilitating,” as the typical 
settlement agents gross “less than $500,000 per year,” and notes that annual revenue would 
decrease by 20 percent “due to decreased productivity.”'*® ALTA is concerned that the CFPB’s 
proposed rule could drive local small business settlement agents out of the marketplace 
completely, giving the competitive advantage to large, national vendors instead. ALTA and 
AFSA are also concerned whether the CFPB is taking a “coordinated, deliberate approach” to 
implementing the “TILA-RESPA integration” rule with other mortgage rules.'"*^ Finalizing this 
rule before other lending rules required by the Dodd-Frank Act could “add unnecessary costs and 
delays to industry’s implementation and . . . confuse consumers,” ALTA also sees this approach 
as not meeting the goals of President Obama’s E.O. 13563, which urged agencies to “identify 
and use the best, most innovative and least burdensome tools for achieving regulatory ends.”'*”'' 

vi. FRB Enhanced Prudential Standards Rule 


The FRB proposed an “enhanced prudential standards” rule as required by the Dodd- 
Frank Act.'*”^ The rule includes a wide variety of measures, including risk-based capital and 
leverage limits, liquidity requirements, stress test requirements, and early remediation 
requirements. The rule applies to U.S. bank holding companies with assets of $50 billion or 
more and any nonbank financial fimrs designated as systemically important companies (SIFIs) 
by the Financial Stability Oversight Council (FSOC). ™ Although these enhanced prudential 
standards were intended to prevent or mitigate the risks to financial stability that could arise from 
the failure of large, interconnected financial entities, respondent feedbacks suggests the rule may 
end up doing more harm than good. 


The Business Roundtable and American Express contend that “[a]ny excessive charges 
on banks make it more expensive for banks to lend money and costs businesses more to borrow 


See TILA (F. L, 90-321, May 29, 1968); RESPA (P. L. 93-533, December 22, 1974). 
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money.”'*'” As such, they argue that the rule is “poorly constructed and will impose costs on 
economic growth with no evidence of corresponding benefits.”'*'** The Financial Services 
Roundtable similarly argues that the “enhanced prudential standards” rule “has the potential to 
negatively affect job creation and economic recovery by making credit less available and more 
costly.”'*'*^ Since the rule forces certain non-bank companies into bank-like regulations for the 
first time, “despite many of their non-bank like activities,” the U.S, Chamber of Commerce has 
concerns that it “will imperil the diversity of capital and tigliten up liquidity in the 
marketplace.”'**'* Similarly, the Financial Services Roundtable actually argues that “the tenor of 
the proposed rule suggests that the FRB “may be using the proposed standards to cause a 
reduction in the size of large banks through size-based regulation,”'"’ Since “it is important for 
the American and global economies that there be banks of all sizes,” as it allows the banking 
industry “to serve customers from the very smallest firms to the largest, including multinational 
companies, with convenience that matches the needs of our customers, innovation that all types 
of banks can provide, and financings to bolster economic growth and job creation by meeting the 
demands of customers of all sizes.”'"" 

vii. FSOC Nonbank Systematically Important Financial Institution (SIFI) 
Designation 

The FSOC recently finalized rules and guidelines on the designation process of nonbank 
systemically important financial institutions (“SIFIs”).'"'* FSOC will likely designate nonbank 
firms as “SIFIs” by the end of the year, at which time they will be placed under supervision by 
the FRB and become subject to the “enhanced prudential standards” rule that is described in 
more detail above. The intention of regulating large, interconnected nonbanks for the first time 
is to prevent the next financial crisis; however, respondents question whether efforts by the FRB 
will be more costly than they are effective. 

To qualify as a nonbank SIFI, a company must be “predominantly engaged in financial 
activities.”'’*'* The Dodd-Frank Act provides that a nonbank qualifies here if 85% of its assets 


Letter from John Engler, President, Business Roundtable, to Darrell Issa, Chairman, Comm, on Oversight & 
Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t Spending, p. 12, 
(June 1, 2012) (on file with the author); Letter from Arne Christenson, Senior Vice President, Government Affairs, 
American Express, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (May 23, 2012) (on file with 
the author). 

Letter from Steve Bartlett, President & CEO, Financial Services Roundtable, to Darrell Issa, Chairman, Comm, 
on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t 
Spending, p. 12, (June 8, 2012) (on file with the author). 

Letter from Thomas Donohue, President and CEO, U.S. Chamber of Commerce, to Darrell Issa, Chairman, 
Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, p. 12, (June 1, 2012) (on file with the author). 

'** * Letter from Steve Bartlett, President & CEO, Financial Services Roundtable, to Darrell Issa, Chairman, Comm, 
on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t 
Spending, p. 12, (June 8, 2012) (on file with the author). 

’*** Authority to Require Supervision and Regulation of Certain Nonbank Financial Companies, (April 3, 2012) (to 
be codified at 12 C.F.R. pt 1310). 

Authority to Require Supervision and Regulation of Certain Nonbank Financial Companies, (April 3, 2012) (to 
be codified at 12 C.F.R- pt 1310). 
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involve financial activities, but the FRB has broad discretion in drafting this rule. As AFSA 
mentions, a SIFI designation “will have significant and far-reaching regulatory implications and 
costs, both in terms of time and resources, for nonbank financial companies.”'"’ For this reason, 
AFSA implores the FSOC to exercise discretion when naming nonbank SIFIs, and hopes the 
FSOC “will provide companies with a meaningful opportunity to contest a proposed designation, 
including the right to an oral evidentiary hearing.”'" The U.S. Chamber of Commerce has 
concerns this is not occurring because they content that the FRB “has circumvented 
congressional intent and expanded the list of activities considered to be “financial activities.”''” 

viii. Duplicative ATM Fee Disclosure Requirement 

Automated Teller Machine (ATM) operators that impose fees on customers are required 
by the FRB to disclose this fee amount both electronically, on the ATM screen, and physically, 
on a placard placed on the outside of the ATM machine.""* Respondents who recognize this 
duplicative condition in their letters overwhelmingly support the elimination of the physical 
placard fee notice requirement.'"^ On July 9, 2012, the U.S. Flouse of Representatives voted 
unanimously to pass H.R. 4367, a bill that would eliminate this duplicative ATM placard fee 
disclosure requirement.''^'’ As of the release of this staff report, the companion version of this 
bill awaits action in the Senate. 

Business groups are primarily concerned that litigation risks from this requirement far 
“outweigh any purported benefits to consumers.”'*^' The relevant statute prescribes that, if the 
placard notices is not attached, plaintiffs are entitled to recover “the lesser of $500,000 or 1 per 
cent of the net worth of the [ATM operator], plus attorneys’ fees and costs” in successful class 
action suits. CUNA and ICBA have noted that this has led to situations where individuals 
remove affixed placards and file “spurious lawsuits.”'*'^’ From May 2010-April 2012, credit 
unions alone faced “over 100 such class action suits and the resources expended to fight these 


Letter from Bill Himpler, President, Executive Vice President, American Financial Services Association, to 
Darrell Issa, Chairman, Comm, on Oversight & Gov’t Reform (June 1, 2012) (on file with the author). 

41S 

Letter from Thomas Donohue, President and CEO, U.S. Chamber of Commerce, to Darrell Issa, Chairman, 
Comm, on Oversight 8l Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & 
Gov’t Spending, p. 12, (June 1, 2012) (on file with the author). 

Electronic Fund Transfer Act, P.L. 1 1 1-209, §205.16, 

Letter from Bill Cheney, President & CEO, Credit Union National Association, Executive Director, to Darrell 
Issa, Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, 
Stimulus Oversight & Gov’t Spending (June 1, 2012) (on file with the author). 

H.R. 4367, Amending the Electronic Fund Transfer Act to Limit the Fee Disclosure Requirement for an 
Automatic Teller Machine to the Screen of that Machine, 112'*' Cong., 2"** Session, (June 27, 2012). 

Id. 

Electronic Fund Transfer Act, P.L. 1 1 1-209, §205.16. 

‘*^* Letter from Bill Cheney, President & CEO, Credit Union National Association, Executive Director, to Darrell 
Issa, Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, 
Stimulus Oversight & Gov’t Spending (June I, 2012) (on file with the author); Letter from Camden Fine, President 
& CEO, Independent Community Bankers of America, to Darrell Issa, Chairman, Comm, on Oversight & Gov’t 
Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, Stimulus Oversight & Gov’t Spending (June 1, 2012) 
(on file with the author). 
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suits “reduces available resources to their consumer-members.”''^'* Cardtronics, the leading 
ATM operator in the U.S., expressed similar concerns that “lawsuits are multiplying and harming 
ATM companies financially.”''^'' 

IV. Conclusion 

This staff report is a continuation of the Committee’s dialogue with the American people 
about the Obama Administration’s regulations and policies that are seen by job creators as 
counterproductive to job growth and economic recovery. The feedback the Committee received 
demonstrates that the regulatory environment and the private sector are far from “doing fine.” 

As documented in the Committee’s preliminary staff report, and this staff report, a host of 
regulations, both old and new, are at the forefront of job creators’ concerns. It appears that the 
Obama Administration is going against its promise and promoting substantially more regulation 
than the “health, safety and security of the American people require,”'*"^ 


Letter from Bill Cheney, President & CEO, Credit Union National Association, Executive Director, to Darrell 
Issa, Chairman, Comm, on Oversight & Gov’t Reform and Jim Jordan, Chairman, Subcom. on Reg. Affairs, 
Stimulus Oversight & Gov’t Spending (June 1, 2012) (on file with the author). 

Oversight StafFBriefmg with Mike Keller, General Counsel of Cardtronics, and associates, (Feb. 9, 2012). 
Office of the Press Secretary, The White House, Address by the President to a Joint Session of Congress (Sept. 
2011). 
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APPENDIX 

REGULATIONS BY AGENCY 


Commodities futures trading commission 

Regulation/Statutes/Policies 

Organization/Business 

ESS 


Confirmation, Portfolio Reconciliation, and Portfolio 
Compression Requirements for Swap Dealers and Major 
Swap Participants 75 Fed. Reg. 8I5I9 (proposed Dec, 28, 
2010) (to be codified at 17 C.F.R. pt. 23): CTFC issued a 
proposed rule prescribing standards for swap dealers and major 
swap participants related to the confirmation, processing, 
netting, documentation, and valuation of swaps. 

Commodity Markets Council 

✓ 


Registration of Swap Dealers and Major Swap Participants 

77 Fed. Reg. 2613 (final rule Jan. 19, 2012) (to be codified at 
17 C.F.R. pts. 1, 3, 23, 170): CFTC issued this final rule to 
establish a process for registering swap dealers and major swap 
participants and to require swap entities to become and remain 
members of the registered futures association (RFA). 

ConocoPhillips 

✓ 

1 

Position Limits for Futures and Swaps, 76 Fed. Red. 71626 
(final rule Nov. 18, 2011) (to be codified at 17 C.F.R. pts. 1, 
150, 151); CFTC issued a final rule to establish position limits 
for twenty eight exempt and agricultural commodity futures and 
options contracts and the physical commodity swaps that are 
economically equivalent to such contracts. 

Commodity Markets Council 

✓ 

V 

Independent Petroleum Association 
of America 

✓ 

■ 

Agricultural Commodity Definition, 75 Fed. Reg. 65586 
(proposed Oct. 26, 2010) (to be codified at 17 C.F.R. pt. 1): 
CFTC issued a proposed rule to defme “agricultural 
commodity” under the Commodity Exchange Act (CEA) as 
amended by Dodd«Frank. 

Commodity Markets Council 

✓ 

1 

Agricultural Swaps, 75 Fed. Reg. 59666 (proposed Sept. 28, 
2010) (to be codified at 17 C.F.R. pt. 35): CFTC issued an 
advance notice ofproposed rulemaking to request comment on 
the appropriate conditions, restrictions or protections to be 
included in a rule it must issue under Dodd-Frank governing the 
trading of agricultural swaps. 

Commodity Markets Council 

1 

1 

Antidisruptive Practices Authority, 75 Fed. Reg. 14943 
(proposed March 18, 2011) (to be codified at 17 C.F.R. 
Chapter 1): CTFC issued an advance notice of proposed 
rulemaking to request comment on issuing rules necessary to 
prohibit trading practices deemed disruptive of fair and 
equitable trading. 

Commodity Markets Council 

1 

1 

Prohibition of Market Manipulation, 75 Fed. Reg. 67657 
(proposed Nov. 3, 2010) (to be codified at 17 C.F.R. pt. 180): 
CFTC issued a proposed rule to implement new anti- 
manipulation authority as required by Dodd-Frank. 

Commodity Markets Council 

✓ 

■ 

End User Exception to Mandatory Clearing of Swaps 75 

Fed. Reg. 80747 ( rule finalized on July 10, 2012,) (to be 
codified at 17 C.F.R. pt. 39): CFTC issued a proposed rule to 
provide new requirements governing the elective exception to 
the mandatory clearing of swaps for non-fmancial entities that 
enter into swaps to hedge or mitigate commercial risk. 

American Express 


✓ 

American Financial Services 
Association 


✓ 
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Business Roundtable 


✓ 

National Association of 
Manufacturers 


✓ 

U.S. Chamber of Commerce 


✓ 

Margin Requirements for Uncleared Swaps for Swap 

Dealers and Major Swap Participants 76 Fed. Reg. 23732 
(proposed April 28, 2011) (to be codified at 17 C.F.R. pt. 

23): CFTC issued a notice of proposed rulemaking to 
implement a new statutory framework that requires adoption of 
capital and initial and variation margin requirements for certain 
swap dealers and major swap participants. 

American Financial Serv ices 
Association 



Business Roundtable 


■/ 

U.S. Chamber of Commerce 


✓ 

Exclusion for Certain Otherwise Regulated Persons from 
the definition of the term “Commodity Pool Operator” 
(codified at 17 C.F.R. pt 4): CFTC issued this rule to eliminate 
the exemptions granted investment companies that utilize 
derivatives to manage their investment portfolios from having 
to register with the agency as a “commodity pool operator.” 

U.S. Chamber of Commerce 

1 

✓ 

Further Definition of “Swap Dealer,” “Security-Based Swap 
Dealer,” “Major Swap Participant,” “Major Security-Based 
Swap Participant,” and “Eligible Contract Participant”, 77 
Fed. Reg. 30596 (rule finalized on July 10, 2012); CFTC and 
SEC issued a rule further defining a series of terms related to 
the security-based swaps market, including “swap dealer,” 
“security-based swap dealer,” “major swap participant,” “major 
security-based swap participant” and “eligible contract 
participant.” 

American Express 

✓ 


Business Roundtable 

✓ 

✓ 

Commodity Markets Council 

✓ 

✓ 

ConocoPhillips 

✓ 

✓ 

Edison Electric Institute 

v' 



CONSUMER FINANCIAL PROTECTION BCTREAU 

Reguiation/Statotes/poucies 

Organization/Business 

ESS 


CFPB structure and Oversight: Unlike other independent 
agencies, CFPB is directed by a single regulator, does not have 
congressional oversight through the normal budget process, has 
independent litigating authority, and may promulgate 
regulations impacting companies without determining the 
adequacy of existing state laws, among other things. 

American Financial Services 
Association 

1 

✓ 

Overdraft Protection: CFPB launched an inquiry into 
checking account overdraft programs this year to determine 
how these practices are impacting consumers. CFPB will use 
input collected through this inquiry to assist with rulemaking on 

Credit Union National Association 

■ 

✓ 
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overdraft practices. 


■ 

■ 

“Unfair,” Deceptive,” or “Abusive” (UDAAP) Designation: 
CFPB has broad authority over “unfair, deceptive, and abusive” 
practices (UDAAPs) that may impact consumers. Although the 
two former terms have established meanings in case law and 
regulations, “abusive” has no established definition. 

Credit Union National Association 

1 

✓ 

Consumer Complaint Database: CFPB recently launched a 
searchable, publically available database that lists names of 
“covered persons” about whom consumers have complained, as 
required by Dodd-Frank ^1034 (debt buyers are included). 

Debt Buyers Association 
international 

■ 

✓ 

Mortgage Reform and Anti-Predatory Lending Act: Title 
XIV of Dodd-Frank amends the Truth in Lending Act (TILA) 
to reform consumer mortgage practices and to provide certain 
minimum standards for consumer mortgage loans, and for other 
purposes. 

American Financial Services 
Association 

1 

✓ 

Amendments to the Homeowners Equity Protection Act 
(HOEPA), Pub. Law. No 103- 325: § 1431 of Dodd-Frank 
adds high-cost mortgage triggers to HOEPA, the part of TILA 
that specifically governs “high-cost” mortgages. 

Credit Union National Association 


V 

Manufacturing Housing Institute 


✓ 

National Association of Home 
Builders 


✓ 

“Qualified Mortgage” Rule, 76 Fed. Reg. 27390 (proposed 
May 11, 2011) (to be codified at 12 C.F.R. pt 226): FRB 
proposed this rule, which will be finalized by CFPB, to 
establish a federal definition of a “qualified mortgage” that 
lenders will use to demonstrate a customer’s ability to afford a 
home. 

American Financial Services 
Association 


✓ 

Credit Union National Association 


✓ 

Manufacturing Housing Institute 


✓ 

National Association of Home 
Builders 


✓ 

U.S. Chamber of Commerce 


✓ 

Integrated Mortgage Disclosures under RESPA (Regulation 
X) and TILA (Regulation Z), (to be codified at 12 C.F.R. pts 
1024 and 1026) (proposed July 9, 2012); CFPB published this 
proposed rule, and released model mortgage disclosure forms 
that integrate disclosure requirements of the Real Estate 
Settlement Procedures Act, or RESPA (Regulation X), and 

TILA (Regulation Z). 

American Financial Services 
Association 


✓ 

American Land Title Association 


✓ 

Credit Union National Association 


✓ 

Defining Larger Participants in Certain Consumer 

Financial Products and Services Markets, 77 Fed. Reg. 9592 
(proposed Feb. 17, 2012) (to be codified at 12 C.F.R. pt 

1090): CFPB proposed this rule, which includes consumer debt 

Debt Buyers Association 

International 

■ 

✓ 
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collectors and consumer reporters in the definition of “larger 
participants” for the purpose of CFPB supervision. 



Ijl. 

Electronic Fund Transfers (Regulation E), 77 Fed. Reg. 

6194, (final rule Feb. 7, 2012) (codified at 12 C.F.R. pt 

1005): CFPB proposed this rule to provide new protections, 
including disclosures and error resolution and cancellation 
rights to consumers who send remittance transfers to other 
consumers or businesses in a foreign country. 

Credit Union National Association 


y' 

Independent Community Bankers of 
America 


V 

U.S. Chamber of Commerce 


✓ 

Procedural Rules to Establish Supervisory Persons Based 
on Risk Determination, 77 Fed. Reg. 31226 (proposed May 

25, 2012) (to be codified at 12 C.F.R. pt 1091): CFPB 
proposed this rule, which sets forth the procedures by which it 
may subject a nonbank covered entity to its supervisory 
authority (i.e. bank-like examinations). 

U.S. Chamber of Commerce 

1 

✓ 

Small Business Loan Data Collection Requirements: Dodd- 
Frank amends the Equal Credit Opportunity Act (Regulation B) 
to create a set of requirements for small business credit 
applicants. The provision requires lenders to ask credit 
applicants if the business is women or minority owned and 
whether it is a small business (< $750,000 in annual sales). 

Independent Community Bankers of 
America 

1 

✓ 

Prepaid Access/ Gift Card Regulation: CFPB released a 
request for comment on regulating prepaid acce.ss/gift cards 
with respect to consumer protection, transparency, and fees. 

Retail Industry Leaders Association 


✓ 

Enforcement of the Fair Debt Collection Practices Act 
(FDCPA),Pub. L.No. 109-351: §1022 of Dodd-Frank 
transfers FDCP A rulemaking authority from FTC to CFPB and 
grants CFPB rulemaking authority to prescribe rules “as may be 
necessary or appropriate to enable the Bureau to administer and 
carry out the purposes and objectives” of the FDCP A. Both 
agencies have entered into a Memorandum of Understanding 
(MOU) to coordinate their respective enforcement activities. 

DBA International 

✓ 

✓ 

Conflicting Definition of “Mortgage Originator:” §1401 of 
Dodd-Frank adds a definition of “mortgage originator” within 
TILA that is potentially inconsistent with existing federal 
definitions, most notable the SAFE Act (P.L. 1 10-289). 

Manufacturing Housing Institute 

■ 

■ 


Consumer Product Safety Commission 

Reguiation/Statutes /Poucies 

Organization/Business 



Testing and Labeling Pertaining to Product Certification, 75 
Fed. Reg. 28336 (proposed May 20, 2010) (to be codified atl6 
C.F.R. pt. 1107): On May 20, 2010, CPSC proposed a rule that 
would establish requirements for compliance evaluations and 
continuing testing for children’s products. 

International Sleep Products 
Association 

V' 

1 
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American National Standard for Recreational Off-Highway 
Vehicles, ANSI/ROHVA 1-200X. Proposed Rule. 74 Fed Reg. 
207 (to be codified at 14 CKR 39): Seeks to establish mandatory 
safety standards for new class of vehicles despite the absence of 
reliable data to guide the development of such standards. Aspects 
of the standards would include protective gear requirements, a 
roll-over protective structure and three-point seatbelt for each 
chair. 

Association of Manufacturers 

1 

✓ 

Standard for Table Saws. Proposed Rule. 76 Fed. Reg. 62678 
(to be codified at 16 CFR 11): In October 201 1, the CPSC 
propo.sed a rule that would establish mandatory safety standards 
for table saws, requiring all newly manufactured table saws to 
have flesh-sensing technology. 

Association of Manufacturers 

1 


The Consumer Products Safety Improvement Act of 2008 Pub. 
L. No. 110-314: Specifies acceptable lead levels in children’s 
products and requires third party testing to ensure that the standard 
is met. The CPSC has broadly interpreted the legislation to apply 
to any product that children might come in contact with. 

Fashion Jewelry and Accessories 
Trade Association 



Manufacturing Jewelers & 

Suppliers of America 

✓ 

✓ 

Motorcycle Industry Council 

✓ 


National Council of Textile 
Organizations 

✓ 


Non-Ferrous Founders Society 


✓ 

Cadmium Petition: The Consumer Product Safety Commission is 
weighing whether to establish cadmium limits for manufacturers. 
Many companies that stopped using lead in their products have 
since replaced it with cadmium, which can also pose a health risk. 
There is concern that the standards may be unreasonably stringent 

Fashion Jew'elry and Accessories 
Trade Association 


✓ 

Manufacturing Jewelers and 
Suppliers of America 


✓ 


Customs and Border Proteciton 

Regulation/Statutes/Policies 

Organization/Business 

W!W1 

W!TP1 

Import/Export Cargo Paperwork: 47 different agencies 
possess authority to request documentation before cargo can be 
imported or exported through a United States pon. 

Global Automakers 


✓ 

Toyota Motors North America, INC 


✓ 

Illegal Entry of Textile and Apparel into U.S: Customs and 
Border Protection has failed to catch many importers engaging 
in fraudulent activity. Many foreign companies lie about where 
their product were made in order to pay low tariffs, thus 
cheating the U.S. government, 

National Council of Textile 
Organizations 

1 



63 


























194 


Department of Agriculture 


Regulation/Statutes/Policies 

Organization/Business 

ESQ 


“Buy America” Policy 

Bumble Bee Foods, LLC 

✓ 


Construction Industry Roundtable 


✓ 

Implementation of Regulations Required Under Title XI of the 
Food, Conservation and Energy Act of 2008 (Proposed) 75 Fed. 
Reg. 44163 (proposed July 28, 2010) (to be codiFicd at 9 CJ'.R. 
pt. 201): The Department of Agriculture (USDA). Grain 

Inspection, Packers and Stockyards Administration (GIPSA) is 
proposing to add several new sections to the regulations under the 
Packers and Stockyards Act, 1921, as amended and supplemented 
(PS Act). A fmal rule was adopted in December 201 1. 

American Meat Institute 

Pork Producers Council 

✓ 

✓ 

1 

Plant Protection Act (PPA) of 2000 as part of the Agricultural 
Risk Protection Act: The PPA consolidates all or part of 10 
existing USDA plant health laws into one comprehensive law, 
including the authority to regulate plants, plant products, certain 
biological control organisms, noxious weeds, and plant pests. 

Agricultural Retailer-s Association 



Biotechnology Industry 
Organization 

✓ 


U.S. Sugar Program 

American Bakers Association 

✓ 


Frozen Food Level Pre-Approval Process: 

Food labels must be reviewed by the Food Service and Inspection 
Service before being marketed. The approval process may take as 
long as many months. 

American Frozen Food Institute 

■ 

✓ 

Restriction on Shiga Toxin-Producing E. CoU in Certain Raw 
Beef Products. 76 Fed. Reg. 58157 (to be codified at 9 CFR 416, 
417, and 430) 

The Food Safety and Inspection Service established a rule barring 
all raw meats containing any trace of E.Coli (serogroups 026, 045, 
0103. 01 1 1. 0121, and 0145) from entering the market. 

American Meat Institute 

1 

✓ 

Electronic Export Application and Certification Charge 
Proposed Rule. 77 Fed. Reg. 3159 (to be codifted at 9 CFR 312, 
322, 350, 362, 381, 590, 592); Would change the meat and poultry 
inspection regulation to create an electronic export application and 
certification system. The Food Safety and Inspection Service would 
charge users based on a formula, which would be updated annually. 

American Meat Institute 

1 


Common or Usual Name for Raw Meat and Poultry Products 
Containing Added Solutions Proposed Rule. 76 Fed. Reg. 44855 
(to be codified at 9 CFR 319 and 381): Food Safety and 

In.spection Service proposed rule would establish common names 
for raw meat and poultry that contain added solutions. Meat and 
poultry packaging companies would be required to display the 
established language on their products. 

American Meal Institute 

1 

✓ 

Food, Conservation, and Energy Act of 2008/The Farm Bill. 

Tide IX. Established a broad definition for renewable bioma-ss. 

Composite Panel Association 


✓ 

Food, Conservation, and Energy Act of 2008/ The Farm BUI. 
Section 8204: Amends the Lacey Act to protect a broader range of 
plants and plant products. Specifically, makes it illegal to import 
any plant product or plant without a declaration, including items 

National Association of Home 
Builders 

National Association of 
Manufacturers 

■ 

✓ 

✓ 
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that contain only traces of plant materials. 




Agriculture Acquisition Regulation. 76 Fed Reg. 231 (to be 
codified at 48 CFR 422) Direct fina! rule withdrawn on 

February 6, 2012: Would have required USDA contractors to file 
papenA'ork confirming compliance with applicable labor laws. 

U.S. Chamber of Commerce 

1 

✓ 


Department of Energy 

Regulation/Statutes/Policies 

Organization/Business 

Bsea 

WTfBl 

National Environmental Policy Act Implementing Procedures 
(Proposed) 76 Fed. Reg. 214 (proposed Jan. 3, 2011) (to be 
codified at 10 C.F.R. pt. 1021): The U.S. Department of Energy 
proposes to amend its existing regulations governing compliance 
with the National Environmental Policy Act (NEPA), The majority 
of the changes are proposed the categorical exclusions provisions 
contained in NEPA Implementing Procedures, with a small number 
of related changes proposed for other provisions. 

Plumbing Manufacturers Institute 

✓ 

1 

Energy Conservation Program: Certification, Compliance, and 
Enforcement for Consumer Products and Commercial and 
Industrial Equipment. 76 Fed. Reg. 12,422. (final rule issued 

Mar. 7, 2011). 

American Express 


✓ 

American Lighting Association 


✓ 

Business Roundtable 


■ai 

Consumer Electronics 

Association 


V 

Energy Conservation Standards for Certain Ceiling Fan Light 
Kits. 72 Fed. Reg. 1,270. (final rule issued Jan. 1 1. 2007). 

American Lighting Association 


✓ 

Energy Conservation Program: Test Procedures for Television 
Sets. 77 Fed. Reg. 2,830. (notice of proposed rulemaking Jan. 19, 
2012). 

Consumer Electronics 

Association 


✓ 

Energy Efficiency Standards for Manufactured Housing; 75 

Fed, Reg. 7,556. (advanced notice of proposed rulemaking Feb. 22, 
2010). 

Manufactured Housing Institute 




Department of Health and Human Services 

Regulation/Statutes/poucies 

Organizatton/Business 



Accounting of Disclosures: Health Information Technology for 
Economic and Clinical Health (HITECH) Act 

National Association of Chain 

Drug Stores 

✓ 


Centers for Medicare and Medicaid (CMS): Health IT Interim 
Final Rule 

American Express 

✓ 


Business Roundtable 

✓ 


Centers for Medicare and Medicaid (CMS): Medicare 

Provider Enrollment, Chain and Ownership System 

National Association of Chain 

Drug Stores 

✓ 


Centers for Medicare and Medicaid (CMS): Medical 

Equipment and Supplies Competitive Bidding Medicare 
Modernization Act of 2003. Section 302. Durable Medical 

National Association of Chain 

Drug Stores 

✓ 
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Equipment Competitive Bidding Regulation: Competitive 
bidding program set up by Medicare so that prices are determined 
by supplier’s bids rather than a traditional fee schedule. 

Center for Regulatory 

Effectiveness 



Centers for Medicare and Medicaid (CMS): 

Medicare/Medicaid Recovery Audit Contractor (RAC) 

Program 

American Hospital Association 

V' 


Centers for Medicare and Medicaid (CMS): Clinical 

Laboratory Signature on Requisition 

American Hospital Association 

v' 


Centers for Medicare and Medicaid (CMS): Retiree Drug 
Subsidy under Patient Protection and Affordable Care Act 
(PP.ACA) 

American Express 

✓ 


Business Roundtable 



The Civil Monetary Penalty Law. Section 1128A: 

Places restrictions on rewarding physicians for the quality of care 
they provide. 

American Hospital Association 

✓ 


Employer Mandate: Patient Protection and Affordable Care 

Act (PPACA) 

American Express 

mm 


Business Roundtable 

✓ 


Small Business & 

Entrepreneurship Council 

✓ 


The Ethics in Patient Referrals Act. Section 1877 of (he Social 
Security Act/Physician Self-Referral Law' (The Stark Law): 
administered jointly with the Department of Justice: Mandates 
that physician compensation be set in advance and that they be 
paid by the hour. As a result, tying compensation to quality and 
care improvement would violate law. 

American Hospital Association 



Grandfathering Rule: Patient Protection and Affordable Care 
Act (PPACA) 

American Express 

✓ 


Business Roundtable 

✓ 


Small Business & 

Entrepreneurship Council 



Medical Loss Ratio Rule: Patient Protection and Affordable 
Care Act. Section 1251: Health insurance issuers must grant a 
rebate to all individuals whose health insurance issuer spends less 
than 85“/o of premiums (large group market) or 80% of premiums 
(small group market). 

American Express 

•/ 



✓ 



✓ 


U.S. Chamber of Commerce 


✓ 

Regulation Abolishing “Mini-MedicaP’ Plans: Patient 

Protection and Affordable Care Act (PPACA) 

American Express 

✓ 


Busine.ss Roundtable 

✓ 


Small Business Sc 

Entrepreneurship Council 

✓ 


Patient Protection Affordable Care Act, Section 6002 
“Sunshine Provisions”: Establishes new requirements for 
proce.ssing and reporting pharmaceutical company payments to 
physicians. Also requires physicians to disclose investments and 
connections to the pharmaceutical industry. 

Advanced Medical Technology 
Association 



American Express 



Business Roundtable 


✓ 

Health Care and Education Reconciliation Act. Section 1405: 
Beginning in 2013, imposes a 2.3% excise lax on the first sale of 
medical devices. 

Advanced Medical Technology 
Association 



Unique Device Identification. Proposed Rule.77 Fed. Reg. 

40735 (to be codified at 21 CFR 16): Would require medical 
devices to have a unique identifier for tracking purposes. 

Advanced Medical Technology 
Association 


✓ 

Patient Protection and Affordable Care Act. Taxes on 
“Cadillac Plans” 

American Express 

American Bakers Association 
Business Roundtable 

✓ 
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Food Safety Modernization Act of 2010: 

Increases FDA's regulatory authority over food handling and 
production 

American Bakers Association 


✓ 

American Express 



American Frozen Food Institute 


✓ 

Business Roundtable 


✓ 

International Bottled Water 
Association 


✓ 

Western Growers Association 


✓ 

American Recovery and Reinvestment Act of 2009. Title VIII: 
CDC used portion of grant money to fund a project called 
“Communities Putting Prevention to Work,” which featured ads 
discouraging soft drink consumption. 

American Beverage Association 



Medicare Secondary Payer. 77 Fed. Reg. 116 (to be codified at 

42 CFR Part 411): Requires some insurers to be the primary 
payer for health care services for certain claims. 

American Express 



Business Roundtable 



HIPAA Privacy Rule: Gives individuals the right to find out who 
has electronically accessed their protected health infonnation. 

American Express 


•/ 

American Hospital As.sociation 


✓ 

Business Roundtable 


✓ 

Patient Protection and Affordable Care Act. Final Rule on 
Health Care Exchanges. 77 Fed. Reg. 59 (to be codified at 45 
CFR 155, 156, and 157): Established “exchanges”— marketplaces 
where small employers and individuals can compare private health 
insurance options. Also, set specific guidelines for determining 
which insurance companies participate. 

American Express 



Business Roundtable 



U.S. Chamber of Commerce 


✓ 

Patient Protection and Affordable Care Act. Section 4205. 

FDA Nutrition Labeling of Foods. 75 Fed. Reg. 141. (to be 
codified at 21 CFR 101.10): Requires restaurants with more than 
twenty locations to list calorie content information on menus. 
Vending machine operators must display a sign near food items 
that inform the customer the calorie contents of items. 

American Express 


✓ 

Business Roundtable 


•/ 

Patient Protection and Affordable Care Act. Section 2705. 
HIPAA Wellness Program. 

Allows employers to continue rewarding employees for being in a 
wellness program. The value of these rewards can be increased by 
30% of the cost of coverage after January 1, 2014. 

American Express 


✓ 

Business Roundtable 



CMS Claims Data Rule. 76 Fed. Reg. 76541 (to be codified at 

42 CFR 401): Established performance measures to rate 
organizations in order for CMS to determine whether or not they 
should receive claims data under Medicare Parts A, B, and D. 

American Express 


✓ 

Business Roundtable 


✓ 

Patient Protection and Affordable Care Act Actuarial Value 
Penalty: Subjects employers to a penalty if the employer- 
sponsored health plan they provide covers less than 60% actuarial 
value. 

American Express 


✓ 

Business Roundtable 



Patient Protection and Affordable Care Act. Automatic 
Enrollment. Section 1511: Requires some employers with more 
than 200 full-time employees to place new employees in an 
employee-provided health plan. 

American Express 


✓ 

Business Roundtable 


✓ 

Patient Protection and Affordable Care Act. Section 2714: 
Individuals allowed to stay on their parent’s healthcare plan imtil 
the age of 26. 

American Manufacturers 
AsvSociation 


✓ 
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Medicare and Medicaid Electronic Health Record Rules: Both 
CMS and the Office of the National Coordinator for Health 
Information Technology released differing rules to manage the 
program. 

American Hospital Association 



Medicare and Medicaid Conditions for Participation for 
Hospitals and Critical Access Hospitals. 76 Fed. Reg. 65891 (to 
be codifled at 42 CFR 482 and 485: Requires all hospitals to 
include a member of medical staff on the governing board. Aiso, 
prohibits multi-hospital systems from operating with a single 
medical staff 

American Hospital Association 

1 


CMS Condition Code 44; Upon approval by the hospital's 
Utilization Review Committee, allows for a patient to be changed 
from inpatient to outpatient if patient does not meet CMS medical 
necessity requirements for inpatient care. Condition Code 44 is 
currently rarely used for short-term stays, as Utilization Review 
Committees tend not to be immediateW available. 

American Hospital Association 

1 


Clinical Laboratory Improvement Act of 1988. Regulations. 65 
Fed. Reg. 251 (to be codified at 42 CFR 493): CMS' Clinical 
Laboratory Improvement regulations impose severe penalties for 
minor infractions. 

American Hospital Association 

■ 


Beneficiary Notices 

American Hospital As.sociation 

■ 


Patient Protection and Affordable Care Act 

Associated Builders and 

Contractors 



Expectation of substance testing requirements 

International Bottled Water 
Association 



FDA Guidance for Industry #209: 

The agency labeled some widely accepted uses for antibiotics on 
animals as “injudicious.” 

National Pork Producer Council 

■ 


Extra Label Antibiotics Ban. 73 Fed. Reg. 129. (to be codified 
at 21 CFR 530); FDA ban of extra-label use of cephalosporms on 
all animals. 

National Pork Producer Council 

■ 


Expectation of FDA regulations on salt 

Salt Institute 


✓ 

Patient Protection Affordable Care Act. Benefit and Coverage 
Rule. 77 Fed. Reg. 8668 (to be codifled at 26 CFR 54 and 602, 

29 CFR 2590 and 45 CFR 147); Imposes new disclosure 
requirements on health insurance providers regarding available 
plans. Final rule effective April 2012. 

U.S. Chamber of Commerce 

1 

1 

Patient Protection and Affordable Care Act. Essential Health 
Benefits Package December 16, 201 1 Guidance Bulletin: 

Provides an outline of how states should implement PPACA. A 
rulemaking was never initiated and, therefore, implementation 
proposals were never reviewed by the public. 

U.S. Chamber of Commerce 

■ 

1 

Patient Protection and Affordable Care Act Seasonal Workers 
Guidelines: PPACA does not explicitly address whether 
employers with seasonal workers are required to provide these 
workers with health ir^urance. 

Western Growers Association 

■ 

✓ 
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Department of Homeland Security 

Regulation/Statutes/Policies 




Aircraft Repair Station Security, 74 Fed. Reg, 59874) 

(proposed Nov. 18, 2009) (to be codified at 49 C.F.R. pts. 1520 
and 1554): Transportation Security Administration (TSA) is 
proposing a rule to codify the scope of its existing inspection 
program and to require regulated parties to allow TSA and 
Department of Homeland Security (DHS) officials to enter, 
inspect, and test property, facilities, and records relevant to repair 
stations. The proposed regulations also provide procedures for 

TSA to notify repair station.s of any deficiencies in their security 
programs and to determine whether a particular repair station 
presents an immediate risk to security. 

Aircraft Owners and Pilots 
Association 

V 

1 

Maryland Three Airports: Enhanced Security Procedures at 
Certain Airports in the Washington, D.C., .Area, 49 C.F.R. § 
1562: TSA published an interim final rule (IFR) on February 10, 
2005 (70 FR 7150), codified and transferred responsibility from the 
Federal Aviation Administration (FAA) to TSA for ground security 
requirements and procedures at three Maryland airports that are 
located within the Washington, DC, Metropolitan Area Flight 
Restricted Zone (Maryland Three Airports), and for individuals 
operating aircraft to or from these three airpons. 

Aircraft Owners and Pilots 
Association 

v' 

1 

Chemical Facility Anti-Terrorism Security as part of the 
Homeland Security Appropriations Act of 2007 (Section 550 of 
P.L. 109-295)(to be codified at 6 CFR 27): Set risk-based 
performance standards for security chemical facilities. All 
chemical facilities identified as high risk must craft and launch Site 
Security Plans unique to the vulnerabilities that particular facility 
faces. 

Agricultural Retailers Association 

1 

✓ 

Personnel Surety Program 74 Fed. Reg. 110. Proposed Rule (to 
be codified at S CFR 1320.8): 

Would require companies to submit names to the E>epartment of 
Homeland Security for review 48 hours before an individual can 
have full unescorted access to a chemical facility. 

Agricultural Retailers Association 


✓ 

American Coatings Association 


✓ 

Institute of Makers of Explosives 


✓ 

Homeland Security Appropriations Act of 2007 (Section 550 of 
P.L. 109-295). Chemicals of Interest Rule: The Department of 
Homeland Security interprets chemicals of interest to include all 
thovse chemicals with an active ingredient that has been identified 
by the Department. 

Agricultural Retailers Association 


✓ 

Chemical Facility Anti-Terrorism Security Act. Alternative 
Security Programs: All chemical facilities must abide by DHS 
Security programs despite existence of industry-created security 
programs. 

Agricultural Retailers Association 


✓ 

Chemical Facility Anti-Terrorism Security Act, Material 
Modification: Regulations do not allow for seasonal and 
emergency use of banned chemicals under the Chemical Facility 

Anti Terrorism Security Act that could otherwise be helpful. 

Agricultural Retailers Association 


✓ 

TSA Security Directive SD 08 F: Requires general aviation pilots 
to submit fingerprints and get an airport identification badge for 
each regular airport visit. 

Aircraft Owners and Pilots 
Association 


✓ 
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Instruments of Internationa! Traffic Imported with Residue. 
Ruling H026715: Under the proposed rule, containers with 
residue at or above 7% of rail car capacity would be designated as 
regular loads for reporting purposes. 

American Chemistry Council 


✓ 

Institute of Makers of Explosives 


✓ 

L-IB/ “Specialized Knowledge” Visas 8 CFR 214.2 (h): Visa 

allows an employer to transfer an employee with “specialized 
knowledge” from a foreign office to a U.S. office. “Specialized 
knowledge” is undefined. 

.American Expres.s 


✓ 

Business Roundtable 


✓ 

Security Threat Assessments: Truck drivers must undergo 
redundant threat assessments and credentialina requirements. 

American Trucking Association 



Ammonium Nitrate Security Program. Proposed Rule. 76 Fed. 
Reg. 46908 (to be codified at 6 CFR 31): Seeks to regulate sale 
and transfer of ammonium nitrate. 

Institute of Makers of Explosives 


✓ 

Chemicals of Interest Fuel Mixture Rule: 

Classifies gas as a chemical of interest, thus making it potentially 
subject to regulation. 

International Liquid Terminal 
Association 


✓ 

Changes to the In-Bond Process. 77 Fed. Reg. 35. Proposed 

Rule (to be codified at 19 CFR 4): Would replace the paper in- 
bond application with an electronic version. The new application 
will ask for more information than previously requested. Ai.so 
reduces the maximum transit time of 60 days to 30 days. 

National Association of 
Manufacturers 


✓ 

Cold War Era Export Control Regulations: Current regulations 
do not reflect needs for national security and technological 
advancements. 

National Association of 
Manufacturers 


✓ 

New 1-9 Form (to be codified at 8 CFR Part 274a): Updated the 
1-9 Form. 

U.S. Chamber of Commerce 


✓ 

Process for Issuing the New 1-94 Card: 

U.S. Customs and Border Protection did not issue a Notice of 
Proposed Rulemaking, but simply announced the new system. 

U.S. Chamber of Commerce 


✓ 


Department of Housing and Urban Development 

Regulation/Statutes/Poucies 

Organization/Business 

KWtl 


HUD Rule on Obtaining Mortgages and Settlement Costs as 
part of the Real Estate Settlement Procedures Act (RESPA). 73 
Fed. Reg. 222.(to be codified at 24 CFR Parts 203 and 3500): 
Requires disclosure for certain mortgage settlement expenses for 
federally supported mortgage loans to consumers. 

American Land Title Association 

1 


HUD Quality Assurance and Safety Standards for 

Manufactured Homes: The U.S. Department of Housing and 

Urban Development HUD (through its administration of the HUD 
Code (the Manufactured Housing Construction and Safety 

Standards Act, 42 U.S.C 5401 et seq.) has set quality assurance and 
safety standards for manufactured homes. 

Manufactured Housing Institute 

1 


Manufactured Housing and Improvement Act of 2000: 
Established the Manufactured Housing Consensus Committee, an 
advisory committee, to improve HUD rules regarding regulations 
impacting manufactured housing industry. However, MHCC 
recommendations are often ineffective due to HUDs rulemaking 
procedures, a lengthy internal review process and failure to fill 

Manufactured Housing Institute 

1 

✓ 
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vacancies on MHCC. 




HUD, Preferred Providers for REO Transactions; The policy of 
the U.S. Department of Housing and Urban Development (HUD) is 
that buyers of homes owned by HUD, as a result of a foreclosure of 
a Federal Housing Administration insured mortgage, are forced to 
close their transaction through a HUD preferred provider settlement 
agent. 

American Land Title Association 

1 

✓ 


Department of the Interior 


Organization/Buslness 

BBTTI 


Backlog of applications for Deepwater Offshore Drilling 

Permits 

American Express 


V 

Business Roundtable 


✓ 

Well Simulation, Including Hydraulic Fracturing on Federal 
and Indian Lands. Proposed Rule. 53 Fed. Reg. 223 (to be 
codified at 43 CFR 3160): Proposed rule would regulate 
hydraulic fracturing on public land and Indian land, including the 
contents of fiowback water and would require the disclosure of 
drilling techniques. 

Conoco Phillips, INC 


✓ 

Independent Petroleum 

Association of America 


✓ 

National Association of 
Manufacturers 


✓ 

BLM Inspection Fee. The BLM charges an inspection fee to 
companies with oil and gas leases. 

Conoco Phillips, INC 


✓ 

Drilling Safety Rule 73 Fed Reg. 4911 (to be codifled at 30 

CFR 250): Rule became effective in 2010. Regulates drilling 
fluids and review usage of Blowout Preventers. 

Conoco Phillips, INC 


✓ 

Safety and Environmental Systems Rule 76 Fed. Reg. 56683 (to 
be codified at 30 CFR Part 250 Subpart S): Rule became 
effective in 2010. Requires all operators in the Outer Continental 
Shelf to develop safety and environmental management plans. 

Conoco Phillips, INC 

■ 

✓ 

Worst Case Discharge Calculations (to be codified at 49 CFR 
I94.I05): Requires operators to estimate how much oil would leak 
from a pipeline based on a “worst case” situation. 

Conoco Phillips, INC 


✓ 

Bureau of Ocean Energy Management 2012 Oil Shale and Tar 
Sand Programmatic Environmental Impact Statement. 

Proposal to amend 10 land use plans in the western U.S. to 
determine which areas will be open and closed to commercial use 
for oil shale and tar sand resources. Additionally, the agency 
refused to release public comment on the PEIS. 

Center for Regulatory 

EfTectiveness 

1 

✓ 

Stream Protection Rule (SPR): Proposed Rule Fall 2012. 

Restricts surface and underground coal mining in and around 
streams. 

National Mining Association 


✓ 
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Departoent of Labor/Misc. Labor policies 







Administration “High Road” Government 

Contracting PoUcv; The February 2010 Aimuai Report 

Associated Builders and 

Contractors. Inc. 

✓ 


of the White House Task Force on the Middle Class 

Associated General Contractors 



announced it is exploring a government contacting 
policy that would take into account the records of the 
firms who receive government contracts and the quality 
of the jobs they create. 

Small Business & Entrepreneurship 
Council 


1 

Administration Use of Project Labor Agreements for 

Federal Construction Projects (E.0. 13502) and 48 

Associated Builders and 

Contractors, Inc. 



C.F.R. § 536.271 (2010): On February 13, 2009, 

As.sociated General Contractors 



President Obama issued an Executive Order to 

Construction Industry Round Table 

✓ 

✓ 

encourage the use of project labor agreements for large- 
scale federal construction projects. In April 2010, the 

Small Business & Entrepreneurship 
Council 

✓ 


Department of Defense, General Sen.'ices 

Administration, and National Aeronautics and Space 
Administration issued a final rule implementing the 

Executive Order. 

U.S. Chamber of Commerce 



DOL’s Lack of Clarity in Job Duties used for Wage 
Determinations under the Davis-Bacon Act: 

Currently, DOL provides wage determination lists for 
several different classifications of workers, but only 
limited information is provided about the job duties or 
union work rules that correspond to those classifications. 

Associated Builders and 

Contractors, Inc. 

✓ 

1 

DOL Persuader Agreements: Employer and Labor 

Associated Builders and 


✓ 

Relations Consultant Reporting Under the Labor- 

Contractors 


✓ 

Management Reporting and Disclosure Act 

Brick Industry Association 


✓ 

(LMRDA): On June 21, 2011, the U.S. Department of 

Labor’s (DOL) Office of Labor-Management Standards 

Littler Mendelson 

Motor & Equipment Manufacturers 


✓ 

proposed a rule to revise its reporting requirements for 

Association 



employer and consultant “persuader activity” under the 

Labor Management Reporting and Disclosure Act 
(LMRDA). 

National Association of 
Manufacturers 

National Federation of Independent 
Business 

Retail Industry Leaders Association 
U.S. Chamber of Commerce 


✓ 

✓ 

✓ 

DOL Right to Know under the Fair Labor Standards 

American Bakers Association 

✓ 


Act (FLSA) (Potential): In the fall of 2010, the Wage 
and Hour Division (WHD) announced they are 

Associated Builders and 

Contractors, Inc. 

✓ 


considering a proposed rule that would require covered 
employers to notify their employees of their rights under 

National Federation of Independent 
Business 



the FLSA and to provide information about hours 
worked and wage computation, 

Printing Industries of America 


✓ 

DOL Wage Rates Under the Davis-Bacon Act: The 

Wage and Hour Division (WHD) sets “prevailing 
wages” based on wages paid to various laborers and 
mechanics employed on construction projects. 

Associated Builders and 

Contractors, Inc. 


■ 

Employee Benefits Security Administration (EBSA) 

Definition of the Term “Fiduciary” 75 Fed. Reg. 2142 
(proposed Oct. 22, 2010): The EBSA issued a proposed 
rule to expand the definition of “fiduciary” under the 

Financial Services Forum (note this 
concern may not reflect the entire 
membership of the Forum) 
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Employee Retirement Income Security Act (ERISA). 

Business Roundtable 

U.S. Chamber of Commerce 


✓ 

OHSA Backing Operations (Potential): In the fall of 

2010, OSHA announced it is considering proposing a 
rule to regulate the backing operations of construction 
equipment. 

Associated General Contractors 

✓ 

■ 

OSHA Building Inspectors Partnership (pilot 
program): In May 2010, OSHA announced it is 
launching a pilot program to partner with local building 
inspectors in select American cities to monitor working 
conditions. 

•Associated General Contractors 

✓ 

1 

OSHA Combustible Dust, 74 Fed. Reg. 54334 
(proposed Oct. 21, 2009) (to be codified at 29 C.F.R. 
pt. 1910): OSHA issued an advanced notice of proposed 
rulemaking to develop a proposed standard for 
combustible dust management. OHSA has determined 
combustible dust to include “all combustible particulate 
solids of any size, shape, or chemical composition that 
could present a fire or deflagration hazard when 
suspended in air or other oxidizing medium.” 

American Chemistry Council 


✓ 

American Forest and Paper 
Association 

✓ 

✓ 

American Iron and Steel Institute 

✓ 


American Wire Producers 
Association 


✓ 

APA - The Engineered Wood 
Association 

✓ 


Kitchen Cabinet Manufacturers 
Association 

✓ 


National Lumber & Building 

Material Dealers Association 

✓ 


National Oilseed Processors 
Association 



Non-Ferrous Founders' Society 

✓ 


Society of Plastics Industry 

✓ 


OSHA Consultation Agreements: Proposed Changes 
to Consultation Procedures, 75 Fed. Reg. 54064 
(proposed Sept. 3, 2010) (to be codified at 29 C.F.R. 
pt. 1908): OSHA issued a proposed rule to clarify the 

Assistant Secretary’s ability to identify sites to be 
inspected, regardless of their Safety and Health 

Achievement and Recognition Programs (SHARP) 
status. The proposal also permits OSHA compliance 
officers to proceed with enforcement visits due to 
referrals from sites undergoing consultation visits or 
sites that have attained SHARP status. Finally, the 
propo.sal limits the deletion period from OSHA’s 
programmed inspection schedule for those employers 
that participate in the SHARP program. 

American Coatings Association 

✓ 


American Iron and Steel Institute 

✓ 


Associated General Contractors 

✓ 


International Bottled Water 
Association 

✓ 


Metal Treating Institute 

✓ 


Motor and Equipment 

Manufacturers Association 

✓ 


National Association of 
Manufacturers 

✓ 


National Federation of Independent 
Business 

✓ 


Society of Plastics Industry 

✓ 


Textile Rental Services Association 

✓ 


OSHA Cranes and Derricks in Construction, 29 

C.F.R. § 1926 (2010); OSHA issued a final rule to 
update and specify industry work practices to help 
ensure employee safety during the use of crane.s and 
derrick in construction projects. The rule took elTecI on 

November 8, 2010. 

Association of Equipment 
Manufacturers 

✓ 

1 

OSHA Injury & liiness Prevention Program (“nPl”) 

75 Fed. Reg. 23637 (announced May 4, 2010) (to be 
codified at C.F.R. pt. 1910): OSHA announced it was 
conducting stakeholder meetings to develop a proposed 
rule to implement an Injury and Illness Prevention 

Program. The proposed rule is likely to address how to 

American Coatings Association 

✓ 


American Forest and Paper 
Association 



American Iron and Steel Institute 

✓ 


Associated Builders and 

Contractors, Inc. 


✓ 
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plan, implement, evaluate, and improve processes and 
activities that protect employee safety and health. It is 
unclear if the rule will be proposed prior to the 2012 
election. 

Associated General Contractors 

✓ 


Metal Treating Institute 

✓ 


Motor and Equipment 

Manufacturers Association 



National Association of 
Manufacturers 



National Federation of Independent 
Business 

✓ 


National Lumber & Building 

Material Dealers Association 

✓ 


National Oilseed Processors 
Association 

✓ 


Small Business & Entrepreneurship 
Council 

✓ 


Society of Plastics Industry 

✓ 


Textile Renta! Services Association 

✓ 


OSHA Interpretation of Provisions for Feasible 

Administrative or Engineering Controls of 

Occupational Noise 75 Fed. Reg. 64216 (proposed 

Oct. 19, 2010) (to be codified at 29 C.F.R. pt, 1910, 

1926); OSHA issued a proposed interpretation of the 
term “feasible administrative or engineering controls” to 
clarify that the term “feasible” means capable of being 
done. On January 19'*’, 2011 , OSHA announced it was 
withdrawing its proposed interpretation. 

American Coatings Association 

✓ 


American Coke and Coal 

Chemicals Institute 

✓ 


American Fore.st and Paper 
Association 

✓ 


American Iron and Steel Institute 

✓ 


APA - The Engineered Wood 
Association 

✓ 


Associated Builders and 

Contractors, Inc, 

✓ 


Associated General Contractors 

✓ 


Association of Equipment 
Manufacturers 



Boeing 



Conoco-Phillips, Inc 



Forging Industry Association 

✓ 


International Bottled Water 
Association 

✓ 


K-itchen Cabinet Manufacturers 
Association 

✓ 


Metal Treating Institute 

✓ 


Motor and Equipment 

Manufacturers Association 

✓ 


National Association of 
Manufacturers 

✓ 


National Concrete Masonry 
Association 

✓ 


National Council of Textile 
Organizations 

✓ 


National Federation of Independent 
Business 

✓ 


National Lumber & Building 

Material Dealers Association 

✓ 


National Oilseed Processors 
Association 

✓ 


National Tooling and Machining 
Association 

✓ 


Non-Ferrous Founders' Society 

✓ 

✓ 
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Precision Machined Products 
Association 



Precision Metalforming Association 

V' 


Roaring Springs Water 



Small Business & Entrepreneurship 
Council 



Society of Plastics Industry 

✓ 


Textile Rental Servaces Association 



Window & Door Manufacturers 
Association 

✓ 


U.S. Chamber of Commerce 


✓ 

OSHA Lockout Procedure Guidance: In 2008, OSHA 
issued a compliance directive to make clear that efforts 
to label die or tool changes as “routine, repetitive and 
integral to the production operation” and therefore not 
subject to lockout would be rejected. 

National Tooling and Machining 
As.sociation 



Precision Machined Products 
Association 



Precision Metalforming Association 

✓ 


OSHA Occupational Exposure to Crystalline Silica 
(Potential): In the fall of 2010, OSHA announced it 
intends to pursue a new comprehensive standard for 
crystalline silica to require provisions for methods of 
compliance, exposure monitoring, worker training, and 
medical surveillance. On February 14, 201 1 , OSHA 
sent its proposed rule to 0MB for review. 

.\ssociated Builders and 

Contractors 



Associated General Contractors 

✓ 


Business Roundtable 


✓ 

Interlocking Concrete Pavement 
Institute 

✓ 


National Association of 
Manufacturers 



National Concrete Masonry 
Association 

✓ 


National Stone, Sand and Gravel 
Association 


✓ 

Non-Ferrous Founders’ Society 



Portland Cement Association 


mm. 

OSHA Occupational Injury and Illness Recording 
and Reporting Requirements, 75 Fed. Reg. 472$ 

(proposed Jan. 29, 2010) (to be codifled at 29 C.F.R. 
pt. 1904): OSHA issued a proposed rule to add a column 
to the OSHA 300 Log that would require employers to 
record work-related musculoskeletal disorders (MSD). 

On January 25, 2011, OSHA announced it was 
temporarily withdrawing its proposed rule to seek 
further input from small business. However, OSHA 
reopened the public comment period in May 201 1. 

American Coke and Coal 

Chemicals Institute 

✓ 


Amencan Iron and Steel Institute 

✓ 


Associated Builders and 

Contractors, Inc. 

✓ 


Associated General Contractors 

✓ 


Automotive Aftermarket Industry 
Association 

Hi 


Business Roundtable 


✓ 

Metal Treating Institute 

✓ 


National Federation of Independent 
Business 

✓ 


National Oilseed Processors 
Association 

✓ 


National Stone, Sand and Gravel 
Association 


✓ 

Non-Ferrous Founders' Society 

✓ 

mm 

Society of Chemical Manufacturers 
and Affiliates 

✓ 


Society of Plastics Industry 

✓ 


U.S. Chamber of Commerce 


✓ 

OSHA Permissible Exposure Limit (PEL): In August 

American Iron and Steel Institute 

✓ 
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20 i 0, OSHA announced it plans to conduct a 
comprehensive review of chemicals that should be 
subject to PELS. 

Meta! Treating Institute 

✓ 


OSHA Policy Change to Penalty Structure; OSHA is 

currently implementing multiple changes to its 
administrative penalty calculation system that will 
impact final penalties issued to employers for OSHA 
violations. 

Associated General Contractors 

✓ 

1 

OSHA Safety' Signs: Current safety sign regulations are 
based on outdated standards. 

National Electrical Manufacturers 
Association 

✓ 


OSHA Severe Violator Enforcement 

Program (SVEP): In June 2010, OSHA established 
enforcement policies and procedures for the SVEP to 
replace OSHA’s Enhanced Enforcement Program (EEP). 

Non-Ferrous Founders' Society 

✓ 

■ 

DOL Visa Regulations On Temporary, Lesser Skilled 

Workers And Retention (H-2B Visa): DOL has finalized a new 
rule establishing a changed wage methodology for temporary, 
nonagricultural workers without college degrees (H-2B visas) 
that eliminates the “prevailing wage” standard and instead 
imposes an obligation for employers to pay the greater of the 
government wage surveysor a collective bargaining agreement 
w'age, regardless of whether the employer is covered by these 
acts or a collective bargaining agreement. DOL also finalized a 
companion new rule amending all aspects of the H-2B program 
and processing requirements, A disagreement over DOL’s 
compliance with the Regulatory Flexibility Act and the DOL’s 
authority to issue the regulation were the basis for the challenge 
filed by the U.S. Chamber in U.S. District Court for the Northern 
District of Florida which granted a preliminary injunction in 

April 2012 blocking the regulation fnjm going into effect. DOL’s 
H'2B regulations have also been blocked by Congress for 

Fy2012. 

Brick Industry Association 


✓ 

U.S. Chamber of Commerce 


✓ 

MSHA Explosives Regulations do not reflect modern 
industry standards and current technology; MSHA's metal 
and non-metal explosives regulations were last revised in the 
early 1990s and reflect late 1980s technology. Because the 
regulations are so outdated, MSHA issues citations for things that 
are insignificant while significant safety and security issues are 
not citable. 

Institute of Makers of Explosives 

1 

✓ 

MSHA Citations Issued Before Industry is Given Notice of 
Rule Changes: MSHA by law (The Federal Mine Safety & 

Health Act of 1977) is required to inspect all mines (surface 
operations) two times every year; underground mines are 
required to be inspected four times every year. Inspectors in the 
field may be newly assigned to a mining sector, or inspectors 
may just have been assigned to a new territory, and decide to 
interpret a standard differently than previous MSHA inspectors 
had used. 

National Stone, Sand, & Gravel 
Association 

1 

✓ 

MSHA Increased Inspections for Accountability: MSHA 
recently decided to increase reliance on accountability teams to 
double-check inspector performance leading to a fifty percent 
increase in citations. 

National Stone, Sand, & Gravel 
Association 

■ 

✓ 

MSHA Use of Program Policy Letters In Lieu of APA 
Consistent Rulemaking 

National Stone, Sand, & Gravel 
Association 


✓ 
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MSHA Pattern of Violation Rule 

Portland Cement Association 


✓ 

DOL’s Wage and Hour Division Proposed Regulation 
Regarding Farm Employment of Minors: On April 

27, 2012, withdrew a proposed regulation regarding 
farm employment of minors. The discontinued rule 
would have amended existing FLSA child labor 
regulations and incorporated them into enforcement 
policies aimed at imposing steep civil money penalties at 
farmers for child labor violations. There is concern from 
industry that the issue will come up again. 

Agricultural Retailed Association 


✓ 

DOL’s Wage and Hour Division Application of the 

FLSA to Domestic Service: DOL has proposed that 
third-party employers pay minimum wage and overtime 
to home care workers. Expanding the coverage of the 

FLSA to these workers ■will significantly increase the 
cost of in-home companion care. 

National Federation of Independent 
Business 

1 


DOL and PBGC Changes to Defined Benefit Pension Plans: 

The Pension Protection Act of 2006^ Publ.L. 109-280, made 
significant changes to the funding requirements for defined 
benefit pension plans, as well as changes that affected most other 
types of pensions. The law also placed certain restrictions on 
changes to pension plans that would increase their benefits 
without funding changes. DOL and the PBGC have been issuing 
regulations and guidance with 

regard to these requirements, including some that remain 
underway. 

Business Roundtable 


✓ 

OSHA Residential Construction Fall Protection Regulation: 

In December 2010, OSHA changed its residential construction 
fall protection regulation rescinding its Interim Fall Protection 
Guidelines, which set out a temporary policy that allowed 
employers engaged in certain residential construction activities to 
use alternative procedures instead of conventional fall protection, 
such as guardrail systems, safety net systems, or personal fall 
arrest syvStems, for any work that is conducted 6 feet or more 
above lower levels. 

National Association of Home 
Builders 



OSHA National Emphasis Program (NEP) for Primary Metal 
Industries: In June 2011, OSHA issued a new directive 
establishing a NEP for the Primary Metals Industries, however, 
employers are already subject to existing NEPs for Hexavalent 
Chromium, Recordkeeping, Lead, Combustible Dust, and 
Crystalline Silica. 

Non-Ferrous Founders’ Society 

1 

✓ 

OSHA Employer Safety Incentive and Disiaceative Policies 
and Practices; In March 2012, OSHA release guidance intended 
to protect employee whistleblowers who report woilcplace injury 
or illness. 

National Tooling and Machining 
Association 


✓ 

Precision Machined Products 
Association 


✓ 

Precision Metalforming Association 


✓ 
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OSHA Hazard Communication Rule; In March 2012, OSHA 
finalized a rule aligning the U.S. Hazard Communication 

Standard with the U.N. Globally Harmonized System of 
Classification and the Labeling of Chemicals (GHS). OSHA 
created a new term, “hazard not otheruase classified,” that is not 
in the current GHS. Also, OSHA has classified “combustible 
dust,” as a hazardous chemical even though it does not yet have a 
formal definition through rulemaking or GHS and there is a 
separate rulemaking regulating combustible dust. 

National Association of 
Manufacturers 

National Oilseed Producers 
Association 

Non-Ferrous Founders’ Society 

U.S. Chamber of Commerce 


✓ 

✓ 

✓ 

✓ 

✓ 

OFCCP Compensation, Data Collection, and Analysis 
Regulations and Guidance; Through three separate but related 
initiatives, the OFCCP has proposed doing away w'ith 
transparency in how the agency will assess whether systemic 
compen.sation discrimination has occurred. It is also embarking 
on an effort to collect massive amounts of individually 
identifiable pay and benefits data. These initiatives consist of 1) 
a planned rescission of compensation discrimination guidelines 
that the OFCCP finalized in 2006; 2) proposed changes to 
OFCCP’s “scheduling letter and itemized listing” form used at 
the initial stage of a compliance review; and 3) plans, as 
evidenced through an advanced notice of proposed rulemaking, 
to implement a tremendously burdensome compensation data 
collection tool. 

American Meat Institute 


✓ 

U.S. Chamber of Commerce 


✓ 

The Office of Federal Contract Compliance 

Programs (OFCCP) is proposing to revise the 
regulations implementing the non-discrimination and 
affirmative action regulations of section 503 of the 
Rehabilitation Act of 1973, as amended. The proposed 
regulations detail specific actions a contractor must take 
to satisfy its obligations. They would also increase the 
contractor's data collection obligations, and establish a 
utilization goal for individuals with disabilitie.s to assist 
in measuring the effectiveness of the contractor's 
affinnative action efTorts. Revision of the non- 
discrimination provisions to implement changes 
necessitated by the passage of the ADA Amendments 

Act (AD AAA) of 2008 is also proposed. 

Associated Builders & Contractors 


✓ 

Associated General Contractors of 
America 


✓ 

Business Roundtable 


✓ 

Construction Industry Round Table 


✓ 

National Association of 
Manufacturers 


✓ 

U.S. Chamber of Commerce 

1 

✓ 


Department of Transportation 

Regulatton/Statutes/policies 

Organization/Business 


imsi 

Hours of Service 75 Fed. Reg. 82170 (proposed Dec. 29, 2010) 

(to be codified at 49 C.F.R. pt. 385, 386, 390, 395): The Hours- 
of-Service regulations put limits in place for when and how long 
commercial motor vehicle (CMV) drivers may drive. A final rule 
was issued in December 201 1 that is currently under court 
challenge. 

Agricultural Retailers Association 



American Bakers Association 

✓ 

✓ 

American Road and Transportation 
Builders Association 


✓ 

Grocery Manufacturers 

Association 

✓ 


Meta! Treating In,stiiute 

✓ 
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National Association of 
Manufacturers 

✓ 

✓ 

DOT Proposed Rule on Transportation of Lithium Batteries 

75 Fed. Reg. 1302 (proposed Jan. 11, 2010) (to be codified at 

49 C.F.R. pt. 172, 173, 175): Unless excepted by specific 
provisions, Lithium batteries must be approved for commercial 
transportation by PHMSA's Associate Administrator for 

Hazardous Materials Safety. 

Airlines for America 



CTIA-The Wireless Association 

✓ 


National Association of 
Manufacturers 


✓ 

Metal Treating Institute 



National Electric Manufacturers 
Association 



Cargo Capacity' Labeling Rule or Part 571.110: Tire selection 
and rims and motor home/rccreation vehicle trailer load 
carrying capacity information for motor vehicles with a 

GVWR of 4,536 kilograms (10,000 pounds) or less 49 C.R.F. 
§571.110 (2003): This standard specifies requirements for tire 
selection to prevent lire overloading and for motor 
home/recreation vehicle trailer load carrying capacity information. 

American Express 



National Automobile Dealers 
Association 



Business Roundtable 


✓ 

FAA: Flightcrew Member Duty and Rest Requirements, 75 

Fed. Reg. 63424 (proposed Oct. 15, 2010) (to be codified at 14 
C.F.R. pt. 117, 121); Imposes duty-time limitations and rest 
requirements for Part 121 carriers. The proposal would limit the 
daily flight-duty period to 1 3 hours, which could slide to nine 
hours at night (depending on takeoff time and number of segments 
scheduled). Current rules allow for a 16-hour duty period between 
rest periods. The proposed rule defines “flight duty” as the period 
of time when a pilot reports for duty with the intention of flying 
an aircraft, operating a simulator or operating a flight-training 
device. A pilot’s entire duty period can include both “flight duty” 
and other tasks that do not involve flight time, such as record 
keeping and ground training. 

Airlines for America 



Hazardous Materials Transportation Special Permit Program, 
76 Fed. Reg. 454 (proposed Jau. 5, 2011) (to be codified at 49 
C.F.R. pt. 105, 106, 171); The Pipeline and Hazardous Materials 
Safety Administration is revising its procedures for applying for a 
special permit to require an applicant to provide sufficient 
information about its operations to enable the agency to evaluate 
the applicant’s fitness and the safety impact of operations that 
would be authorized in the special permit, In addition, PHMSA is 
providing an on-line application option. 

Agricultural Retailers Association 

✓ 

✓ 

Institute of Makers of Explosives 


✓ 

Motor and Equipment 

Manufacturers Association 

✓ 


Hours of Service; Limited Exemption for Cbe Distribution of 
Anhydrous Ammonia in Agricultural Operations, 75 Fed. 

Reg. 40765 (proposed July 14, 2010) (to be codified at 49 

C.F.R. pt. 395): This proposal grants a 2-year, limited exemption 
from the Federal hours-of-service regulations for the 
transportation of anhydrous ammonia from any distribution point 
to a local farm retailer or to the ultimate consumer, and from a 
local farm retailer to the ultimate consumer, as long as the 
transportation takes place within a 100 air-mile radius of the retail 
or wholesale distribution point. This exemption would extend the 
agricultural operations exemption established by section 345 of 

Agricultural Retailers Association 

✓ 
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the National Highway System Designation Act of 1995, as 
amended, by the sections 41 15 and 4130 of the Safe, Accountable, 
Flexible, Efficient Transportation Equity: A Legacy for Users 
(SAFETEA-LU) to certain drivers and motor carriers engaged in 
the distribution of anhydrous ammonia during the planting and 
harvesting seasons, as defined by the States in which the carriers 
and drivers operate. 




Duplicative Commercial Driv ers License Background Checks 
& Credentialing: Carriers transporting hazardous materials must 
pay for multiple credentials and background checks because the 
Department of Transportation has not preempted state and local 
regulations to create uniform identification and paperwork 
requirements. 

.Agricultural Retailers Association 


✓ 

FAA Pilot Certification Requirements for Air Carrier 
Operations, (to be codified at 14 C.F.R. 61): Requires new 
pilots to carry a pilot certificate with a photo in order to be able to 
fly. 

Aircraft Owners and Pilots 
Association 


✓ 

Advance Information on Private Aircraft Arriving and 
Departing U.S. 73 Fed. Reg. 68295 (to be codified at 8 C.F.R. 
122): Requires all private aircrafts departing from and arriving in 
the U.S. to provide manifest information about every individual to 
U.S. Customs and Border Protection. Also requires pilots to 
submit a notice of arrival and notice of departure. 

Aircraft Owners and Pilots 
Association 


✓ 

Re-registration and Renewal of Aircraft Registration: The 

FAA allowed the Aircraft Registry to degrade overtime and is 
now placing the burden on pilots to comply. 

Aircraft Owners and Pilots 
Association 


✓ 

Tarmac Delay Rules 74 Fed. Reg. 249 (to be codified at 14 

CFR 259): Requires air carriers to develop contingency plans for 
lengthy tarmac delays and to inform passengers of those plans by 
posting the details on their website. Airlines must offer passengers 
the opportunity to exit the plane if three hours have passed since 
leaving the gate and the plane has yet to take off or otherwise be 
subjected to a fine. 

Airlines for America 


✓ 

Full Fare Price Advertising Requirements. 76 Fed. Reg. 78145 
(to be codified at 14 C.F.R. 399): The price air carriers advertise 
for tickets must be the full cost, including taxes. 

Airlines for America 

■ 

■ 

Pilot CertificadOD and Qualification Requirements for Air 
Carrier Operations. Proposed Rule. 77 Fed. Reg. 12374 (to be 
codified at 14 C.FR. 61, 121,135, 141, and 142): Would make 
co-pilots obtain an AirlineTransport Pilot Certificate, which 
requires 1500 hours of pilot time. Currently, co-pilots are only 
required to hold a commercial pilot certificate, which needs 250 
hours of flight rime. 

Airlines for America 


✓ 

Qualification, Service, and Use of Crewmembers and Aircraft 
Dispatchers. Proposed Rule. 76 Fed Reg, 98. (to be codified at 

14 CFR 65, 119, 121) : Adds flight simulation training to 
traditional flight safety training. 

Airlines for America 



FAA Fuel Inerting Rule. 73 Fed. Reg. 42444. (to be codified at 
14 C.F.R. 25, 26, 121, 125, and 129): Would require new 
production aircrafts to be retrofitted to add inerting systems 
despite evidence that suggests these systems are not necessary to 
enhance safety. 

Airlines for America 
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Reporting of Ancillary Airline Passenger Proposed Rule. 76 
Fed. Reg. 41726 (to be codified at 14 C.F.R. 234 and 241): The 

Department of Transportation would like to request more 
information on airline imposed fees, such as the cost of checking 
in bags and meals. 

Airlines for America 



NHTSA Standardization of Keyless Ignition Systems and 
Revisions of Standards for Accelerator Control Systems. 
Proposed Rule. 77 Fed. Reg 15351 (to be codified at 49 CFR 
571) 

Alliance of Automobile 
Manufacturers 


✓ 

FMCSA Amends 49 CFR 383.5 to Change Definition of Tank 
Vehicle: Broadens definition to include certain commercial 
vehicle designed to transport gaseous or liquid. Drivers of these 
“tanks” arc subjected to increased testing. 

American Coatings Association 


✓ 

American Trucking Association 


✓ 

Regulatory Action Leading to Higher Freight Rates 

American Hardware Manufacturers 
Association 


✓ 

Disadvantaged Business Enterprise Program. 76 Fed. Reg. 

5083 (to be codified at 49 CFR 26 and 49 CFR 23): The 
program provides funds to state highway, transit and airport 
agencies. 

American Road and Transportation 
Builders Association 


✓ 

Construction Industry Roundtable 



“Buy America” provision of the Surface Transportation 
Assistance Act of 1982. Section 165. 23 CFR 635.410 and 49 
CFR 661): Requires federal agencies to purchase American made 
products that can be reasonably procured for mass transit projects. 

American Road and Transportation 
Builders Association 


✓ 

Bumble Bee Foods, LLC 

✓ 


Construction Industry Roundtable 


✓ 

Rule for Filing Driver Medical Certificates (to be codified as 

49 CFR 391): Requires commercial truck drivers to submit a 
copy of their biennial medical certification to the state agency that 
issued their Commercial Drivers License. 

American Trucking Association 


✓ 

PHMSA Cargo Tank WetUnes Regulation. Proposed Rule (to 
be codified at 49 CFR 173): Would prohibit cargo tank truck 
drivers from transporting flammable liquid in unprotected external 
product piping known as “wetlines.” 

American Trucking Association 


1 

FMCSA Drivers’ Motor Vehicle Record: Requires each 
trucking company to review every driver’s motor vehicle record 
annually to ensure that they are safe and qualified to continue 
driving despite the fact that many trucking companies review their 
drivers’ record anyway every time they receive a dnving 
violation. 

American Trucking Association 


✓ 

FMCSA’s 2010 Compliance, Safety, Accountability Program: 
Grades trucking companies based on inspection and crash data. 

American Trucking Association 


✓ 

OwTier-Operator Independent 

Drivers Association 


✓ 

BusineSvS Coalition for Fair 
Competition 


✓ 
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FMCSA Motor Carrier Safeh’ Fitness Determination: 
Expectation of proposed rule in 20 1 2 for judging safety for motor 
carriers. 

American Express 


✓ 

Business Roundtable 


✓ 

Minimum Training Requirements for Entry Level 

Commercial Motor Vehicle Operations. Proposed Rule. 72 

Fed. Reg. 73226. {to be codified at 49 CFR 380, 383, and 384): 

Would require behind the wheel and classroom training for 
individuals with commercial driver's licenses who want to operate 
commercial motor vehicles. 

American Express 


✓ 

Business Roundtable 


✓ 

FMCSA Hazardous Materials Safety Permit Program 72 Fed. 
Reg. 62795 (to be codified at 49 CFR 385): This 2007 final rule 
requires carriers have a “satisfactory” safety rating, be registered 
with the PHMS A, and provide evidence of an adequate security 
plan in order to receive a permit. 

Institute for Makers of Explosives 


✓ 

FMCSA Electronic On-Board Recorder Mandate 75 Fed. Reg. 
(to be codified at 49 CFR 350, 385, 395 and 396): Requires 
truck drivers with “hours of service” violations to install 
electronic recorder in their vehicles to keep track of when and 
how long they are driving. 

Owmer-Operator Independent 
Drivers Association 


✓ 

The Heritage Foundation 


✓ 

NHTSA Electronic Stability Control Systems for Commercial 
V^ehicles. Proposed Rule. 77 Fed. Reg. 100 (to be codified at 49 
CFR 571): Would require commercial vehicles in excess of 

26,000 pounds to install these systems. 

Owner-Operator Independent 

Drivers Association 


✓ 

NHTSA Heaw Vehicle Speed Limiters: Expectation of a 
proposed rule that would require installation of speed limiters on 
heav’v commercial vehicles. 

Owner-Operator Independent 
Drivers Association 


✓ 


DEPARTMENT OF THE TREASURY / MISC. JOINT FINANCIAL RULEMAKINGS 

Reguiation/Statutes/Policies 

Organization/Business 



Authority to Require Supervistou and Regulation of Certain 
Nonbank Financial Companies, (April 3, 2012) (codified at 12 
C.F.R. pt 1310): The Financial Stability Oversight Council 
(FSOC), within Treasury, released this final rule, which details the 
criteria that will be used to determine whether certain nonbank 
financial companies should be designated as “Systemically 

Important Financial Institutions” (SIFIs) and therefore subject to 
enhanced prudential standards and supervision by FRB. 

American Financial Services 
Association 

1 

✓ 

U.S. Chamber of Commerce 

1 

✓ 

Proprietary Data and OFR: § 151 ofDodd-Frank created the 
Office of Financial Research (OFR), which is housed in Treasury 
but is outside of the Congressional appropriations process and has 
wide ranging capabilities and rulemaking authority to compel 
businesses to provide proprietary data. 

U.S. Chamber of Commerce 

1 

✓ 

The Volcker Rule: § 619 of Dodd-Frank amends the Bank 

Holding Company Act of 1 956 to establish the Volcker Rule, 

Financial Services Roundtable 

✓ 

y' 
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Alliance 




American Iron and Steel Institute 

✓ 

✓ 


Anthracite Region Independent 
Power Producers A.ssociation 


✓ 


APA — The Engineered Wood 
Association 




Business Roundtable 

✓ 

✓ 


CF Industries Holdings, Inc. 


✓ 


Chamber of Commerce 

✓ 

✓ 


ConocoPhillips. Inc. 

✓ 

✓ 


Council of Industrial Boilers 

✓ 



Industrial Energy Consumers of 
America 

✓ 



Kitchen Cabinet Manufacturers 
Association 




Metal Treating Institute 

✓ 



Motor and Equipment 

Manufacturers Association 

✓ 

✓ 


National Asphalt Pavement 
Association 

✓ 



National Association of 
Manufacturers 

✓ 

✓ 


National Black Chamber of 
Commerce 

✓ 



National Council of Textile 
Organizations 


✓ 


National Federation of Independent 
Business 

✓ 

✓ 


National Mining Association 

✓ 



National Oilseed Processors 
Association 




Non-Ferrous Founders Society 


✓ 


Printing Industries of America 


✓ 


Small Business & Entrepreneurship 
Council 

✓ 



Society of Chemical Manufacturers 
and Affiliates 




Textile Rental Services Association 

✓ 


Brick and Ceramic Kilns Maximum Achievable Control 

The Aluminum Association 

✓ 


Technology (MACT) (Potential) 

Brick industry Association 

✓ 


California Clean Air Act Pre-emption Waiver, 76 Fed. Reg. 

Chamber of Commerce 

✓ 


5368: California agreed not to enforce its motor vehicle 
Greenhouse Gas (GHG) rule in exchange for EPA granting a 
waiver and issuing CAA regulations for new motor vehicles. 

National Automobile Dealers 
Association 

✓ 

■ 

Central Appalachian Coal (CAFP): Review of Appalachian 
Surface Coal Mining Activities under Clean Water Act 

American Coke and Chemicals 
Institute 

✓ 


Section 404, National Environmental Policy Act (NEPA), and 
the Environmental Justice Executive Order (E.0. 12898); On 

Industrial Energy Consumers of 
America 

✓ 


April 1, 2010, the EPA issued three documents that seek to 

National Mining Association 

✓ 

✓ 

impose specific conductivity limits on discharges from valley 
fills that would ensure in-stream conductivity levels do not 
exceed 300-500 uS/cm. 

National Sand, Stone, and Gravel 
Association 

✓ 


Chesapeake Bay Total Maximum Daily Load (TMDL); On 

Agricultural Retailers Association 

✓ 

✓ 
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December 29, 2010, EPA established the TMDL, a 
comprehensive “pollution diet" with rigorous accountability 
measures to initiate sweeping actions to restore clean water in the 
Chesapeake Bay and the region’s streams, creeks and rivers. 

American Farm Bureau Federation 

✓ 


.American Forest and Paper 
Association 

✓ 


A^ociated General Contractors 

✓ 

✓ 

Ibe Fertilizer Institute 

✓ 

✓ 

Industrial Energy Consumers of 
America 

✓ 


National Alliance of Forest Owners 

✓ 


Responsible Industry for a Sound 
Environment 

✓ 

✓ 

Chemical Manufacturing Area Source Standards Final Rule 

40 C.F.R. § 63 (2009); Finalized on October 29, 2009, this rule 
establishes national emission standards for air pollutants from 
“area” chemical manufacturing sources. 

Society of Chemical Manufacturers 
and Affiliates 

✓ 

✓ 

Clean Water Act Section 404(c) “Veto Authority” 33 U.S.C. 
1344(c); authorizes EPA to prohibit, restrict, or deny the 
discharge of dredged or fill material at defined sites. In an 
attempt to stop mountaintop coal mining, EPA used its veto 
authority under the Clean Water Act to revoke previously issued, 
federally-approved U.S. Army Corps of Engineers’ operating 
permits for mining operations. It is now attempting to veto 
permits prospectively. 

National Stone, Sand & Grave! 
Association 

✓ 

✓ 

The Pebble Partnership 

✓ 


U.S. Chamber of Commerce 

✓ 


Cleaning Products Claims Policy under the Federal 

Insecticide, Fungicide, and Rodenticide (FIRFA) 7 U.S.C. 136 
et seq. (1996): Change in EPA guidance regarding cleaning of 
mold and mildew stains. 

American Coatings Association 

✓ 


Biotechnology Industry 

✓ 


Comprehensive Environmental Response, Compensation, 
and Liability Act (CERCLA) Section 108(b) — Financial 
Responsibility Requirements, 75 Fed. Reg. 816 (proposed 

Jan. 6, 2010) (to be codified 40 C.F.R. pt. 320): EPA has 
discretionary authority to impose financial responsibility 
requirements on industrial .sectors “consistent with the degree of 
risk associated with the production, transportation, treatment, 
storage, or disposal of hazardous waste,” 

American Petroleum Institute 


✓ 

Industrial Energy Consumers of 
America 

✓ 


National Mining Association 

✓ 

✓ 

National Tooling & Machining 
Association 

✓ 

✓ 

Precision Machined Products 
Association 

III 

✓ 

Precision Meialforming Association 

✓ 

✓ 

Concentrated Animal Feeding Operations (CAFOs): EPA is 
working on regulations that are expected to require small- and 
medium-sized CAFOs to obtain NPDES permits as well as 
mandating use of more aggressive nutrient management plans. 
Another rule, proposed in October 2011, would have increased 
reporting requirements for CAFOs owners. The EPA withdrew 
this rule on July 13, 2012. 

American Farm Bureau Federation 

■ 

■ 

National Pork Producers Council 

1 

1 

Cooling Water Intake Structures (CWIS) of the Clean Water 
Act Section 316(b) (Potential): EPA is developing regulations 
under the Clean W ater Act Section 3 1 6(b) that requires the 
location, design, construction and capacity of cooling water 
intake structures reflect the best technology available for 
minimizing adverse environmental impact. 

American Express 


✓ 

American Iron and Steel Institute 

✓ 

✓ 

American Petroleum Institute 

✓ 

✓ 

Business Roundtable 

✓ 

✓ 

Chamber of Commerce 

✓ 


ConocoPhiilips, Inc. 

✓ 


Council of Industrial Boiler Owners 

✓ 
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Edison Electric Institute 

✓ 

✓ 

Electric Reliability Coordinating 
Council 

✓ 


Industrial Energy Consumers of 
America 

✓ 


National Association of 
Manufacturers 


✓ 

National Mining Association 

✓ 


Draft Guidance for Pesticide Registrants on Pesticide Drift 
Labeling (Pesticide Spray Drift), 74 Fed. Reg. 57166 
(proposed on Nov. 4, 2009): EPA proposed guidance for new 
pesticide labeling to reduce off-target spray and dust drift. 

Agriculfural Retailers Association 

✓ 

✓ 



✓ 


✓ 


Responsible Industry for a Sound 
Environment 


✓ 

Dioxin in SoU Recommended Interim Preliminary 

Remediation Goals; the EPA developed draft interim 
preliminary remediation goals to assess the human health risks 
from exposures to dioxin in soil. EPA has withdraN^m its interim 
PRG for dioxin from 0MB review. 

American Chemistry Council 

✓ 


American Express 


✓ 

Business Roundtable 


✓ 

Coal Combustion Residuals (CCRs) Proposed Rule, 75 Fed. 
Reg. 35127 (proposed June 21, 201(1) (to be codified at 40 
C.F.R. pt. 257, 261, 264 et al.); EPA proposed on June 21. 2010, 
to regulate for the first time coal ash (coal combustion residuals) 
to address the risks from the disposal of waste generated by 
electric utilities and independent power producers. EPA is 
considering re-classifying coal ash as either as hazardous under 
subtitle C of the Resource Conservation and Recovery Act 
(RCRA), or alternatively, as a nonhazardous solid waste under 
.subtitle D of RCRA. The comment period closed on November 

14, 2011. EPA is expected to issue a finalize rule by the end of 
2012. 

American Express 


✓ 

American Forest and Paper 
Association 

✓ 

✓ 

American Iron & Steel Institute 


✓ 

American Road & Transportation 
Builders A.ssociation 


✓ 

Anthracite Region Independent 
Power Producers Association 


✓ 

A.ssociated Builders & Contractors, 
Inc. 


✓ 

Associated General Contractors 

✓ 


Business Roundtable 


✓ 

Carpet & Rug Institute 


✓ 

Chamber of Commerce 

✓ 

✓ 

Council of Industrial Boiler Owners 

✓ 


Edison Electric Institute 

✓ 

✓ 

Electric Reliability Coordinating 
Council 

✓ 


Industrial Energy Consumers of 
America 

✓ 


Interlocking Concrete f’avement 
Institute 



Murray Energy Corporation 

✓ 


National Association of Home 
Builders 

✓ 

✓ 

National Concrete Masonry 
Association 

✓ 


National Mining Association 

✓ 

✓ 

National Sand, Stone, and Gravel 
Association 

✓ 

✓ 

Portland Cement Association 

✓ 


E15 Ethanol Fuel Rule (EPA420-F-11-003); In October 2010 
and January 2011, the EPA granted a “partial” waiver for El 5 
fuel (blend of 15% ethanol and 85% gasoline) to be used in cars 

Alliance of Automobile 
Manufecturers 


✓ 

American Express 


✓ 
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and light trucks manufactured in model year (MY) 2001 and 
later. In July 2011, EPA issued a final “mitigation” rule on the 
labeling of E15 at retail outlets to prevent consumer misfueling. 

As of June 15, 2012, EPA authorized companies to being an 
introduction of E!5 into the marketplace. 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Land Title Association 

✓ 


American Petroleum Institute 

✓ 

✓ 

Association of International 
Automobile Manufacturers 

✓ 


Business Roundtable 


✓ 

ConocoPhillips, Inc. 

✓ 


Global Automakers 


✓ 

Grocery Manufacturers Association 

✓ 


Mazda North American Operations 

✓ 

✓ 

National Automobile Dealers 
As-sociation 

✓ 


National Marine Manufacturers 
Association 

✓ 


National Petrochemical and 

Refiners Association 

✓ 


Small Business & Entrepreneurship 
Council 

✓ 


Toyota Motor North America, Inc. 

✓ 

✓ 

Effluent Limit Guideline Rule for Construction Site Runofl*, 

40 C.F.R. § 450 (2009): EPA issued a final rule on December 1, 
2009, regulating stormwater discharges from construction and 
development industry. In January 201 1 , the EPA proposed 
Stormwater Regulations to Address Discharge from Developed 
Sites, final action expected in November 2012. Sec. 402(p) of 
the Clean Air Act requires the EPA to regulate certain discharge 
from stormwater in order to protect water quality. 

American Hardware Manufacturers 
Association 


✓ 

American Petroleum Institute 


✓ 

American Road & Transportation 
Builders Association 


✓ 

Associated Builders & Contractors, 
Inc. 


✓ 

Associated General Contractors 

✓ 

✓ 

Council of Industrial Boiler Owners 

✓ 


Edison Electric Institute 


mem 

Independent Petroleum Association 
of America 

✓ 

✓ 

National Association of Home 
Builders 

✓ 

■/ 

National Sand, Stone, and Gravel 
Association 

y' 

✓ 

Effluent Limitation Guidelines and New Source Performance 
Standards for the New Airport Deicing Category, 74 Fed. 

Reg. 44676 (proposed Aug. 28, 2009) (to be codified at 40 
C.F.R. pt. 449): EPA is establishing new technology-based 
guidelines and standards for the discharges from airport deicing 
efforts. 

Airlines for America 

✓ 

1 

Emergency Planning and Community Right-to-Know Act 
(Region 4 interpretation of the Fertilizer Retailer Exemption) 

Agricultural Retailers Association 

✓ 

✓ 

The Fertilizer In.stitute 


✓ 

Endocrine Disrupter Screening Program for Chemicals 
(EDSP): EPA announced the initial list of chemicals to be 
screened for their potential effects on the endocrine system on 
April 15, 2009, and the first test orders were issued on October 

29, 2009. EPA then developed a second list of chemicals for 
screening and published three related Federal Register Notices on 
November 17, 2010. 

Consumer Specialty Products 
Association 

m 


The Methanol Institute 

1 

■ 
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Formaldehyde Emission from Pressed Wood Products, 73 

Fed. Reg. 73620 (advanced notice of proposed rulemaking, 

Dec. 3, 2008) (to be codified to 40 C.F.R. Chapter I); pursuant 

lo the Formaldehyde Standards for Composite Wood Products 

Act. EPA must promulgate regulations to implement this law by 
January 1, 2013. 

Composite Panel Association 

✓ 


Kitchen Cabinet Manufacturers 
Association 



Greenhouse Gas (GHG) Tailoring Rule, 40 CFR § 52 , 70 
(2009): In 2010, EPA finalized a rule to tailor how certain 
provisions in the Clean Air Act (CAA) Prevention of Significant 
Deterioration (PSD) and Title V permitting programs apply to 
stationary sources that emit greenhouse gas emissions. 

Agricultural Retailers Association 


✓ 

American Chemistry Council 


✓ 

American Coke and Chemicals 
Institute 


■ 

American Farm Bureau Federation 

✓ 


American Forest & Paper 

Association 

✓ 


American Fuel & Petrochemical 
Manufacturers 


✓ 

American Iron and Steel Institute 

✓ 

✓ 

American Petroleum Institute 

✓ 

✓ 

Anthracite Region Independent 
Power Producers As.sociation 


✓ 

APA — The Engineered Wood 
Association 

V 


Associated General Contractors 



CF Industries Holdings, Inc. 



Chamber of Commerce 

✓ 


ConocoPhillips, Inc. 

✓ 

✓ 

Industrial Energy Consumers of 
America 

✓ 


Metal Treating Institute 

✓ 


Murray Energy Coqjoration 



National Alliance of Forest Owners 

✓ 


National Association of Home 
Builders 



National Association of 
Manufacturers 


✓ 

National Black Chamber of 
Commerce 

✓ 


National Electrical Manufacturers 
Association 

✓ 


National Federation of Independent 
Business 


✓ 

National Oilseed Processors 
Association 

✓ 


National Petrochemical and 

Refiners Association 

✓ 


Portland Cement Association 

✓ 


Printing Industries of America 


✓ 

The Fertilizer Institute 

✓ 


Greenhouse Gas (GHG) Emissions Regulations under the 
Clean Air Act including; 

Fuel Economy Greenhouse Gas Rules for MY 2012 - 2016 : on 
April 1, 2010, the EPA and the Department of Transportation's 
National Highway Traffic Safety Administration (NHTSA) 

Alliance of Automobile 
Manufacturers (MY 2017-2025) 

✓ 

✓ 

American Bakers Association 
(General) 

✓ 

✓ 

American Chemistry Council 
(NSPS) 


✓ 


88 


















219 


issued a final rule to establish greenhouse gas (GHG) and 
corporate average fuel economy (CAFE) standards for light-duty 
vehicles. 

Fuel Economy Greenhouse Gas Rules (Proposed) for MY 
2017-2025; on January 24, 2011, the EPA along with the 
Department of Transportation and the state of California 
announced a single timeframe for proposing fuel economy and 
greenhouse gas standards for MY 20 1 7-2025 cars and light- 
tniclcs. 

Greenhouse Gas (GHG) and Fuel Efficiency Standards for 
Heavy-Duty Vehicles: in response to a Presidential 
Memorandum ofMay 21, 2010, the EPA with the National 
Highway Traffic Safety Administration (NHTSA) announced 
they will initiate a rulemaking to reduce GHG emissions for 
commercial medium- and heav^-duty trucks. 

Available and Emerging Technologies for Reducing 
Greenhouse Gas Emissions from the Iron and Steel Industry 


American Express (NSPS, BACT) 


✓ 

American Fuel & Petrochemical 
Manufacturers (BACT. NSPS) 


V 

American Iron and Steel Institute 
(BACT) 

✓ 

✓ 

American Petroleum Institute 
(NSPS, BACT) 

✓ 

✓ 

Associated Builders & Contractors, 
Inc. (General) 

✓ 


Association of American Railroads 
(General) 

✓ 


Brick Industry Association (NSPS) 

✓ 


Business Roundtable (NSPS, 

BACT) 

✓ 

✓ 

CF Industries Holdings, Inc. 


✓ 

Chamber of Commerce (General) 

V 

✓ 

Charlotte Pipe and Foundry 

Company (General) 

✓ 


Council of Indu.strial Boiler Owners 
(General) 

✓ 


Electric Reliability Coordinating 
Council (General) 

✓ 


Ford (MY 2017-2025) 

✓ 


Forging Industry Association 
(General) 

✓ 


Global Automakers (MY 2017- 
2025) 



Independent Petroleum Association 
of America (General) 

✓ 


Industrial Energy Consumers of 
America (NSPS) 

✓ 


Mazada North American Operations 


✓ 

Motor and Equipment 

Manufacturers As.socia£ion (Car 
rules) 

✓ 


Murray Energy Corporation 
(General) 

✓ 


National Automobile Dealers 
Association (MY 2012-2016) 

✓ 

✓ 

National Black Chamber of 
Commerce (General) 

✓ 


National Council of Textile 
Organizations 

✓ 


National Petrochemical and 

Refiners A.ssociation (BACT, 
general) 

✓ 


National Stone, Sand, and Gravel 
Association (Small engines) 

✓ 


Owner Operator Independent 

Drivers Association (Heavy-Duty 
Vehicles) 

■/ 

✓ 

Small Business & Entrepreneurship 
Council (General) 

✓ 


The Fertilizer Institute (NSPS) 


✓ 
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Toyota Motor North America, Inc, 

✓ 

✓ 

Hydrogen Sulfide as a Hazardous Air Pollutant (Potential). 

EPA has been asked to list hydrogen sulfide as another pollutant 
to regulate in the Maximum Achievable Control Technology 
(MACT) program. 

American Coke and Chemicals 
Institute 

V 


American Forest & Paper 

Association 



Independent Petroleum Association 
of America 

✓ 


Industrial Energy Consumers of 
America 

✓ 


Integrated Risk Information System (IRIS) Review of 
Inorganic Arsenic (Draft Review); the EPA published the 
toxicological review of inorganic arsenic on February 19, 2010, 
which addresses only cancer human health effects that may result 
from chronic exposure. 

National Mining Association 

✓ 

1 

Integrated Risk Information System (IRIS) Review of 
Formaldehyde — Inhalation Assessment (Draft Review); On 

June 2, 2010, EPA released the draft assessment, which 
addresses both non-cancer and cancer human health effects that 
may result from chronic inhalation exposure. 

American Chemistry Council 


✓ 

APA — The Engineered Wood 
Association 

✓ 


Kitchen Cabinet Manufacturers 
Association 



Integrated Risk Information System (IRIS) Review of 
Methanol (Draft Review): EPA released an external review 
draft in January 20 1 0 for public review and comment, which 
addresses both non-cancer and cancer human health effects that 
may result from chronic exposure, 

The Methanol Institute 

✓ 

1 

Interstate Transport, “Cross-State Air Pollution Rule” 
(CSAPR) 75 Fed. Reg. 45210 (proposed Aug. 2, 2010) (to be 
codified at 40 C.F.R. pt. 51, 52, 72, 78, and 97): this rule would 
require significant reductions in sulfur dioxide and nitrogen 
dioxide emissions that cross state lines. On July 6, 2011, the 

EPA finalized the rule, referred to as the Cross-State Air 

Pollution Rule (CSAPR). The rule was stayed by the Court of 
Appeals in December 2011, but pending Court action, this rule 
could go into effect as early as January 1, 2013. 

American Iron & Steel Institute 


✓ 

Anthracite Region Independent 
Power Producers Association 


✓ 

Chamber of Commerce 

✓ 

✓ 

Council of Industrial Boiler Owners 

✓ 


Electric Reliability Coordinating 
Council 

✓ 


Industrial Energy Consumers of 
America 

✓ 


Murray Energy Corporation 

✓ 


National Mining Association 

✓ 

✓ 

Lead Clearance and Clearance Testing Requirements for the 
Renovation, Repair, and Painting Program (Proposed) 75 

Fed. Reg. 38959 (proposed July 7, 2010) (to be edified at 40 
C.F.R. pt. 745): EPA requires contractors to perform “dust-wipe 
testing” after most construction activities to show that lead levels 
comply with EPA standards, EPA has withdrawn this 
requirement. 

Associated General Contractors 

1 

1 

Lead: Renovation, Repair, and Painting Program, 40 C.F.R. 

§ 745 (2008); beginning April 22, 20 1 0, contractors perfonning 
renovation, repair and painting projects that disturb lead-based 
paint in homes, child care facilities, and schools built before 

1978 must be certified and must follow specific w'ork practices to 
prevent lead contamination. An opt-oul provision for homes not 
occupied by children under six or pregnant women was removed 
in 2010. 

Air Conditioning Contractors of 
America 

✓ 


American Architectural 
Manufacturers Association 

✓ 


American Express 


✓ 

Associated Builders & Contractors, 
Inc. 

✓ 

✓ 

Associated General Contractors 

✓ 

✓ 

Business Roundtable 


✓ 

Chamber of Commerce 

✓ 
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Consumer Electronics Association 


✓ 

Electronic Security Association 

✓ 


Hearth. Patio, & Barbecue 
Association 

✓ 


Insulation Contractors Association 
of America 

✓ 


Manufactured Housing Institute 

✓ 


National Apartment Association 

✓ 


National Association of Home 
Builders 

✓ 

✓ 

NAIOP, the Commercial Real 

Estate Development Association 

✓ 


National Federation of Independent 
Business 

✓ 

✓ 

National Lumber & Building 
Materials Dealers 

✓ 

✓ 

National Multi Housing Council 

✓ 


National Glass Association 

✓ 


Plumbing-Heating-Cooling 
Contractors — National Association 

✓ 


The Real Estate Roundtable 

✓ 


Vinyl Siding Institute 

✓ 


Window & Door Manufacturers 
Association 


✓ 

Mandatory Reporting of Greenhouse Gases (GHG) Rule, 40 
C.F.R. § 98 (2010): this rule requires reporting of greenhouse 
gas (GHG) data and other relevant information from large 
sources and suppliers in the United States. 

American Forest and Paper 
Association 

✓ 


American Petroleum Institute 



Association of Equipment 
Manufacturers 

✓ 


Conoco-Phillips, Inc. 

✓ 

mmii 


✓ 

n 


✓ 


Nanopesticide Policy (Proposed); EPA proposed a 
nanopesticide policy in April 2010, which requires the presence 
of a nanomaterial in a registered pesticide to be reported under 
the “unreasonable adverse effect” provision of FIFRA. 

Silver Nanotechnology Working 
Group 

✓ 

■ 

National Ambient Air Quality Standards (NAAQS) for Lead 

40 C.F.R. § 58 (2008): in October 2008, EPA substantially 
reduced the NAAQS for lead. EPA made final revisions to the 
ambient monitoring requirements for measuring lead in the air on 
December 14, 2010. 

American Express 


■1 

Business Roundtable 


✓ 

Non-Ferrous Founders’ Society 

✓ 


National Ambient Air Quality Standards (NAAQS) for 
Nitrogen Oxide 40 CFR §§ 50, 58 (2010): On January 22, 2010, 
the EPA strengthened the NAAQS for nitrogen dioxide. 

American Coke and Chemicals 
Institute 

✓ 


American Farm Bureau Federation 

✓ 


American Iron and Steel Institute 

✓ 

✓ 

American Petroleum Institute 


✓ 

American Road & Transportation 
Builders Association 


✓ 

Associated General Contractors 

✓ 


Conoco-Phillips, Inc. 


✓ 

Council of Industrial Boiler Owners 

✓ 
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Electric Reliability Coordinating 
Council 

✓ 


Industrial Energy Consumers of 
America 

✓ 


Portland Cement Association 

✓ 


National Ambient Air Quality Standards (NAAQS) for 

Ozone, 75 Fed. Reg. 2938 (proposed Jan. 19, 2010) (to be 
codified at 40 C.F.R. pt. 50, 58): EPA is lowering the NAAQS 
for the ozone to somewhere in the 60-70 parts per billion range. 

On December 8 , 20 i 0, the EPA Administrator requested more 
input from agency’s science advisors. The rule has since been 
withdrawm. 

American Coatings Association 

✓ 


American Coke and Chemicals 
Institute 

✓ 


American Express 


HSH 

American Forest and Paper 
Association 

✓ 


American Fuel & Petrochemical 
Manufacturers 



American Iron and Steel Institute 

✓ 


American Petroleum Institute 

✓ 


American Road & Transportation 
Builders Association 



APA — The Engineered Wood 
Association 

✓ 


Associated General Contractors 

✓ 

V 

Brick Industry Association 

✓ 


Business Roundtable 

✓ 


Chamber of Commerce 

✓ 

✓ 

Charlotte Pipe and Foundry 

Company 

✓ 


Conoco-Phillips. Inc. 

✓ 

✓ 

Consumer Specialty Products 
Association 

✓ 


Council of Industrial Boiler Owners 

✓ 


Electric Reliability Coordinating 
Council 

✓ 


Industrial Energy Consumers of 
America 

✓ 


Meta! Treating Institute 

✓ 


Murray Energy Corporation 

✓ 


National Association of Home 
Builders 

✓ 


National Association of 
Manufacturers 

✓ 

✓ 

National Black Chamber of 
Commerce 

✓ 


National Federation of Independent 
Business 

✓ 


National Oilseed Processors 
Association 

✓ 

✓ 

National Petrochemical and 

Refiners Association 

✓ 


Portland Cement Association 

✓ 


Small Business & Entrepreneurship 
Council 

✓ 


National Ambient Air Quality Standards (NAAQS) for 
Particulate Matter; EPA proposed NAAQS for particulate 

Agricultural Retailers Association 

✓ 
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matter (PM) in early 2011, with final regulations due in mid- 
August 2012. On May 31, 2012, EPA sent the proposed PM air 
standards to 0MB for review. 

American Coke and Chemicals 
Institute 

V 


American Express 


✓ 

American Farm Bureau Federation 

✓ 


American Forest and Paper 
Association 

✓ 

✓ 

American Iron and Steel Institute 

✓ 

✓ 

American Petroleum Institute 


✓ 

Associated General Contractors 


V 

Business Roundtable 


✓ 

Chamber of Commerce 

✓ 


Charlotte Pipe and Foundry 

Company 

✓ 


Council of Industrial Boiler Owners 

✓ 


Electric Reliability Coordinating 
Council 

✓ 


Industrial Energy Consumers of 
America 

✓ 


National Asphalt Pavement 
Association 

✓ 


National Oilseed Processors 
Association 


✓ 

National Sand, Stone, and Gravel 
Association 

/ 


Non-FerTOu.s Founders Society 



Portland Cement Association 

✓ 


National Ambient Air Quality Standards (NAAQS) for 

Sulfur Dioxide 40 C.F.R. §§50, 53, 58 (2010); EPA 
strengthened the NAAQS for sulfur dioxide on June 2, 2010. 

The Aluminum Association 

✓ 

✓ 

American Coke and Chemicals 
Institute 

✓ 


American Express 


✓ 

American Iron and Steel Institute 

✓ 

✓ 

American Petroleum Institute 


✓ 

Business Roundtable 


✓ 

Council of Industrial Boiler Owners 

✓ 


Industrial Energy Consumers of 
America 

■ 


Portland Cement Association 



National Emission Standards for Hazardous Air Pollutants 
(NESHAPs) from the Portland Cement Manufacturing 
Industry (“Cement MACT”) 40 CF.R. §§ 60, 63 (2010): 
regulates emission limits for mercury, THC, and particulate 
matter from new and existing kilns located at major sources. 

Associated Builders & Contractors, 
Inc. 


✓ 

Chamber of Commerce 


✓ 

Cemex 

✓ 


Portland Cement Association 

✓ 

✓ 
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New Source Performance Standards (NSPS) for Portland 
Cement Plants 40 C.F.R. §§ 60, 63 (2010): regulates emission 
limits for particulate matter, nitrogen oxides, and sulfur dioxide 
for facilities that commence construction, modification, or 
reconstruction after June 16. 2008. 

Cemex 

✓ 


Portland Cement Association 

✓ 


Non-Hazardous Secondary Materials (identirication of) that 
are Solid Waste, 76 Fed. Reg. 15,456 (final rule issued Mar. 

21, 2011). This rule revises the 2008 definition of “solid waste” 
under the hazardous waste provisions of the Resource 

Consers^ation and Recovery Act (RCRA). The rule seeks to 
clarify which non-hazardous secondary materials should be 
disposed or recycled. 

American Forest & Paper 

Association 


✓ 

American Home Furnishings 

Alliance 

✓ 


Automotive Aftermarket Industry 
Association 

✓ 


Chamber of Commerce 

✓ 

-/ 

Industrial Energy Consumers of 
America 

✓ 


IPC, The Association Connecting 
Electronics Industries 

✓ 


Non-Ferrous Founders’ Society 

✓ 


Numeric Nutrient Water Qualify Criteria for Florida 

Waters, 40 C.F.R. §131 (2010): the final rule published on 
December 6, 2010, issues numeric water quality criteria for 
nJlrogen/phosphorus pollution to protect aquatic life in lakes, 
flowing waters, and springs within Florida 

Agricultural Retailers Association 

✓ 

✓ 

American Express 


✓ 

American Forest and Paper 
Association 

✓ 

■/ 

American Petroleum Institute 


mm 

Business Roundtable 


✓ 

CF Industries Holdings, Inc. 

✓ 

✓ 

The Fertilizer Institute 

✓ 

✓ 

Industrial Energy Consumers of 
America 

✓ 


Western Growers Association 


■ai 

Polychlorinated Biphenyl (PCBs) Analytical Method: EPA 
has proposed an analytical test method that measures in a very 
low range of parts per quadrillion. 

American Forest and Paper 
Association 

✓ 


Pesticide Permits — Proposed Clean Water Act National 
Pollutant Discharge Elimination System (NPDES) Pesticide 
General Permit (PGP) Program, 75 Fed. 13468 (proposed 

June 4, 2010): Proposed permit system that will be put in place 
by April 9, 2011. On October 31, 201 1, EPA issued a final 
NPDES PGP for point source discharges from the application of 
pesticides to waters of the U.S. 

Agricultural Retailers Association 

✓ 

✓ 

American Express 


✓ 

American Farm Bureau Federation 

✓ 


American Petroleum Institute 


✓ 

Business Roundtable 

bb 

✓ 

CropLife America 

mm 

✓ 

Responsible industry for a Sound 
Environment 

m 

m 

Western Growers Association 



Prior Converted Croplands: EPA (with Army Corps of 
Engineers) recapturing prior converted croplands (PCC) 

(wetlands drained before 1985 that no longer exhibit the 
characteristics of wetlands) by altering guidance to claim a 
“change of use” places PCC under the Clean Water Act. 

American Farm Bureau Federation 

■ 

1 

Residual Risk Reviews of the Pulp and Paper Industry: 
Pursuant to a settlement agreement, EPA must {wopose a residual 
risk determination for pulp and paper mills. 

American Forest and Paper 
Association 

✓ 

✓ 

Safe Drinking Water Act: Hydraulic Fracturing Regulation 

(Potential) 

Conoco-Phillips, Inc. 

✓ 

■■i 

Independent Petroleum Association 
of America 

✓ 
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Spill Prevention, Control, and Countermeasure (SPCC) 
Regulation, 40 C.F.R. § 112 (2008); This rule's purpose is to 
help facilities prevent a discharge of oil into navigable waters or 
adioining shorelines. 

American Farm Bureau 

✓ 


Associated General Contractors 

✓ 

✓ 

American Petroleum Institute 


✓ 

Texas Air Permits: Approval and Promulgation of 
Implementation Plans; Texas; Revisions to the New Source 
Review (NSR) State Implementation Plan (SIP); Flexible 
Permits, 40 C.F.R. § 52 (2010): EPA is proposing disapproval 
of submittals from the State of Texas, through the Texas 
Commission on Environmental Quality (TCEQ) to revise the 

Texas SIP to include a new type of NSR permitting program. 
Flexible Permits (the Texas Flexible Permits Slate Program or 
the 

Program). 

Chamber of Commerce 

✓ 


National Petrochemical and 

Refiners Association 

✓ 

1 

Toxic Release Inventory (TRI) Articles Exemption 
Clarification Proposed Rule, 74 Fed. Reg. 42625 (proposed 
Aug. 24, 2009) (to be codified at 40 C.F.R. pt. 372): EPA is 
proposing to remove a paragraph of guidance dealing with 
releases due to natural weathering of products, and is proposing 
an interpretation of how the articles exemption applies to the 

Wood Treating Industry, specifically to treated wood that has 
completed the treatment process. 

American Wire Producers 
Association 

✓ 

✓ 

Independent Petroleum Association 
of America 

✓ 


National Tooling & Machining 
Association 

✓ 

✓ 

Precision Machined Products 
Association 

✓ 

V' 

Precision Metalforming Association 

✓ 

✓ 

Toxic Substances Control Act (TSCA) Chemical Action Plans 
15 U.S.C. §2601 et seq. (1976): In September 2009, EPA 
announced a comprehensive strategy for chemical management 
including “action plans” for 12 chemical femilies. Thus far, EPA 
has issued chemical action plans for ten groups of chemicals. 

American Express 


✓ 

Business Roundtable 


✓ 

Groceiy Manufacturers Association 



Society of Plastics Industry 

mm 


Toxic Substances Control Act (TSCA) Chemical Data 
Reporting (CDR) Rule, 76 Fed, Reg, 50816 (nnaUzed Aug. 

16, 2011). Proposed in August 2010, this rule amends the TSCA 
section 8(a) Inventory Update Reporting (lUR) rule and changed 
its name to the CDR rule. This rule requires manufacturers and 
importers to submit information to EPA on the chemicals they 
supply for industrial use. 

American Coatings Association 

✓ 


American Forest & Paper 

Association 


✓ 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Iron & Steel Institute 


mm 

American Petroleum Institute 


✓ 

Global Automakers 


✓ 

Industrial Energy Consumers of 
America 

✓ 


IPC, The Association Connecting 
Electronics Industries 

✓ 

✓ 

National Oilseed Processors 
Association 



Non-Ferrous Founders Society 


✓ 

Society of Chemical Manufacturers 
& Affiliates 


✓ 

Society of Plastics Industry 

✓ 


Toyota Motor North America, Inc. 



Toxic Substances Control Act (TSCA) Nanoscale 
Materials/Products Regulation: To ensure that nanoscaie 
materials are manufactured and used in a manner that protects 
against unreasonable risks to human health and the environment, 
EPA is pursuing a comprehensive regulatory approach under 

NanoBusincss Alliance 

✓ 

I 
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TSCA. 




Toxic Substances Control Act (TSCA) Proposed Test Rule 

For Coal Tar and Coal Tar-Derived Chemicals 

American Coke and Chemicals 
Institute 

✓ 


Society of Plastics Industry 

✓ 


Use of Settlement Agreements: EPA has entered into settlement 
agreements with environmental organizations, impacting industry 
outsides the Administrative Procedure Act (APA) rulemaking 
process. 

American Farm Bureau 

U.S. Chamber of Commerce 

✓ 

V 

Utility Boilers Maximum Achievable Control Technology 
(MACT) (“Utility MACT” or “Mercury' Air Toxic Rule”) 

EPA finalized the rule in December 2011. Pursuant to a 2009 
consent decree, the EPA had to issue new National Emission 
Standard for Hazardous Air Pollutants (NESHAP) regulation on 
HAP emissions from coal- and oil-fired electric generating units. 

American Express 


✓ 

American Iron & Steel Institute 


H: 

Anthracite Region Independent 

Power Producers Association 


✓ 



mam 

Business Roundtable 

✓ 


Caipet & Rug Institute 


mm 

CF Industries Holdings, Inc. 


✓ 

Chamber of Commerce 


✓ 

Edison Electric Institute 


✓ 

Electric Reliability Coordinating 
Council 

✓ 


Industrial Energy Consumers of 
America 

✓ 


National Association of 
Manufacturens 


✓ 

National Black Chamber of 
Commerce 


V 

National Mining Association 

✓ 

V' 

The Fertilizer Institute 


✓ 

Draft Guidance on Identifying Waters Protected by the 

Clean Water Act (CWA). On April 27, 201 1, EPA and the 

Army Corps of Engineers released “Draft Guidance on 

Identifying Waters of the U.S. Protected by the Clean Water Act” 
for a 60-day public comment period. On February 21, 2012, the 
proposed guidance was sent in final form to 0MB. 

Agricultural Retailers Association 


■/ 

American Farm Bureau Federation 

✓ 


American Forest & Paper 

Association 


✓ 

American Gas Association 


✓ 

American Petroleum Institute 


✓ 

American Road & Transportation 
Builders Association 


✓ 

Associated Builders & Contractors, 
Inc. 


✓ 

Associated General Contractors 


✓ 

Chamber of Commerce 

✓ 

✓ 

Edison Electric Instiuite 



Independent Petroleum Association 
of America 


✓ 

National Association of Home 
Builders 


✓ 

National Association of 
Manufacturers 



National Federation of Independent 
Business 


✓ 

National Mining Association 



National Oilseed Processors 


✓ 
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Association 



National Pork Producers Council 


✓ 

National Stone, Sand & Gravel 
Association 


✓ 

Hydraulic Fracturing Study. EPA has finalized a suite of four 
new regulations for the oil and natural gas industry, including die 
first federal air standard for wells that are hydraulically fractured. 
In addition, EPA has announced that it intends to propose a 
rulemaking on disposal of fracturing water and fluids from shale 
gas extraction operations in 2014. 

American Express 


✓ 

American Gas Association 


V' 

American Iron & Steel Institute 


✓ 

American Petroleum Institute 



Business Roundtable 


✓ 

Conoco-Phillips, Inc. 


✓ 

Independent Petroleum Association 
of America 


✓ 

National Association of 
Manufacturers 


✓ 

Tier 3 gasoline standards. EPA is scheduled to issue proposed 
Tier 3 emissions standards for passenger cars and light trucks by 
the summer of 2012. 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Petroleum Institute 


✓ 

Global Automakers 


✓ 

Toyota Motor North America, Inc. 


✓ 

Numeric Nutrient Criteria and Nutrient Total Maximum 

Daily Loads (TMDLs) on the Mississippi River Basin 

Agricultural Retailers Association 


✓ 

National Pork Producers Council 


✓ 

Revising Underground Storage Tank (UST) Regulations; 76 
Fed. Reg. 71,707 (proposed Nov. 18, 201 1). 

American Express 


✓ 

American Petroleum Institute 


✓ 

Airlines for America 


✓ 

Business Roundtable 


■/ 

National Emissions Standards for Hazairdous Air Pollutants 
(NESHAPS): Group IV Polymers and Resins, Pesticide 

Active Ingredient Production, and Polyether Polyols 
Production. 77 Fed. Reg. 1,268. (proposed in Jan. 9, 2012.) 

American Chemistry Council 


✓ 

International Liquid Terminals 
Association 


✓ 

National Emissions Standards for Hazardous Air Pollutants 
(NESHAPS): Petroleum Refineries and National Uniform 
Emission Standards for Heat Exchange Systems. 77 Fed. Reg. 
960 (proposed Jan. 6, 2012). 

American Chemistry Council 


✓ 

American Forest & Paper 

Association 


✓ 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Petroleum Institute 


✓ 

Conoco-Phillips, Inc. 


✓ 

International Liquid Tenninals 
Association 


✓ 

National Emission Standards for Storage Vessel and Transfer 
Operations, Equipment Leaks, and Closed Vent Systems and 
Controls Devices. 77 Fed. Reg. 17,897 (proposed Mar. 26, 

2012). 

American Chemistry Council 


✓ 

American Petroleum Institute 


✓ 

Society of Chemical Manufacturers 
& Affiliate 


✓ 

National Emission Standards for Hazardous Air Pollutants 
(NESHAPs) for Chemical Manufacturing Area Sources. 74 

Fed Reg. 56,008. Codified at 40 CFR 63 (final rule issued Oct. 

29, 2009). This would require certain synthetic sources to obtain 
Title V permits. 

American Chemistry Council 


✓ 

Anthracite Region Independent 

Power Producers Association 


✓ 
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Confidentiai Business Information (CBI): PMN Amendments 
Claiming Chemical & Microorganism Identity as 

ConAdential in Data from Health and Safety Studies 

Submitted uuder Toxic Substances Control Act (TSCA) Prior 
to the Commencement of Manufacture. In April 2012, EPA 
announced a new proposed rulemaking to amend its new 
chemical and microorganism pre-manufacturer regulations under 
TSCA Sec. 14(b). 

American Cleaning Institute 


✓ 

American Express 


✓ 

Business Roundtable 


✓ 

Society of Chemical Manufacturers 
& Affiliates 


✓ 

General Duty Clause (GDC) of the Clean Air Act (CAA) 
Amendments of 1990, Sec. 1121(1). 

American Coatings Association 


✓ 

Control Techniques Guidelines (CTG) for Miscellaneous 

Metal and Plastic Parts Coatings. Publication No. EPA-453/R- 
08-003 (September 2008). Creates new limits for Volatile 

Organic Compounds (VOCs) used in marine coatings for 
pleasure craft. 

American Coatings Association 


✓ 

New Source Performance Standards for Kraft Pulp Mills, 43 
Fed. Reg. 7.S68. (Feb. 23, 1978). In September 201 1 EPA was 
sued by environmental groups demanding EPA revisit the Kraft 
Pulp NSPS. 

American Forest & Paper 

Association 


✓ 

Integrated Risk Information System (IRIS) Assessment 
Revisions. IRIS proce.ss consists of the development of a draft 
Toxicological Review for a chemical. In 20 1 J , EPA announced 
revisions to the IRIS process. 

American Express 


✓ 

American Forest & Paper 

Association 


✓ 

American Petroleum Institute 


✓ 

Business Roundtable 


✓ 

integrated Risk information System (IRIS): Draft 
Toxicological Review of 1, 4-Dioxane: In Support of 

Summary Information on the IRIS, 76 Fed. Reg. 57,739. 
(Notice of Public Comment Period Extension Sept. 16, 2011). 

American Frozen Food Institute 


■ 

Regulation of Fuels and Fuel Additives: 2012 Renewable Fuel 
Standards (RFS), “The Cellulosic Mandates,” 77 Fed. Reg. 
1,320 (final rule Jan. 9, 2012). EPA issued a final rule 
announcing the price for cellulosic biofuel waiver credits at $6.8 
million a gallon. 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Petroleum Institute 


✓ 

Regulation of Fuels and Fuel Additives: Changes to 

Renewable Fuel Standard (RFS) Program, Renewable 
Identification Number (RIN) Requirement, 75 Fed. Reg. 

American Fuel & Petrochemical 
Manufacturers 


✓ 
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14,669 (final rule on Mar. 26, 20 i 0). 

American Petroleum Institute 


V 

National Emission Standards for Hazardous .\jr Pollutants 
for Organic Hazardous Air Pollutants from the Synthetic 
Organic Chemical Manufacturing Industry. 71 Fed. Reg, 

76,603 (final rule on Dec. 2 1 , 2006), 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Petroleum Institute 


✓ 

Petroleum RcHnery Sector Risk and Technology Review and 
New Source Performance Standards (NSPS). EPA announced 
its new proposed rulemaking in December 201 1 and is expected 
to issue a final rule in December 2012. 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Petroleum Institute 


✓ 

Conoco-Phillips, Inc. 


✓ 

Petroleum Refinery Residual Risk Standards. 74 Fed. Reg. 
55,505 (final rule Oct. 28, 2009) 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Petroleum Institute 


✓ 

National Volatile Organic Compound (VOC) Emission 
Standards, 77 Fed. Reg. 14,270 (direct final rule on June 7, 

2012). 

American Hardware Manufacturers 
Association 


✓ 

Water recycling of grey water. Only 30 of the 50 states have 
regulations pertaining to water recycling of grey water. 

Carpet & Rug Institute 


✓ 

Green Seal and Design for the Environmental (DfE) 

Standards to certify “green” cleaning products. 

Carpet & Rug Institute 


✓ 

New Source Performance Standards (NSPS) for Nitric Acid 
Plants. On May 15, 2012, EPA released a final version of 

NSPS for nitric acid plants (NAPs) that reduced emitted nitrogen 
oxides applicable to each plant commencing construction, 
modification, or reconstruction after October 14, 2011. 

CF Industries Holdings, Inc. 


✓ 

The Fertilizer Institute 



Oil and Natural Gas Sector: New Source Performance 
Standards (NSPS) and National Emission Standards for 
Hazardous Air Pollutants (NESHAPs) Review s. 76 Fed. Reg. 
52,738 (proposed on Aug, 23, 201 1). 

American Petroleum Institute 


✓ 

Conoco-Phillips, Inc. 



Independent Petroleum Association 
of America 


✓ 

Permitting Guidance for Oil and Gas Hydraulic Fracturing 
Activities Using Diesel Fuels - Draft (published May 10, 2012). 

American Petroleum Institute 


✓ 

Conoco-Phillips, Inc. 


✓ 

Regional Haze: Revisions to Provisions Governing 

Alternatives to Source-Specific Best Available Retrofit 
Technology (BART) Determinations, Limited SIP 
Disapprovals, and Federal Implementation Plans, 76 Fed. 

Reg. 82,219 (proposed rule on Dec. 30, 201 1). 

Chamber of Commerce 


✓ 

Edison Electric Institute 


✓ 

California State Motor Vehicle Pollution Control Standards; 
Within the Scope Determination and Waiver of Preemption 
Decision for Amendments to California’s Zero-Emission 
Vehicle (ZEV) Standards, 76 Fed. Reg. 61,095 (notice of 
decision to grant waiver on Oct. 3, 2011). 

Global Automakers 


✓ 

Toyota Motor North America, Inc. 


✓ 


99 




230 


Clean Water Act (CWA) Section 402 Permits: National 
Pollutant Discharge Elimination System (NPDES). Guidance 

used to usurp role that states play in setting water quality 
standards under Sec. 303 of the CWA with respect to 
conductivity. 

National Mining Association 


✓ 

National Stone, Sand & Gravel 
Association 



New Source Performance Standards (NSPS) for Grain 
Elevators, 40 CFR Part 60, Subpart DD. Section 11 (NSPS) 
of the Clean Air Act (CAA). In 201 1, EPA placed the NSPS on 
its livSt to examine under E.O. 13563 for possible revision or 
repeal. 

National Oilseed Processors 
Association 


✓ 

National Emission Standards for Hazardous Air Pollutants 
(NESHAPs) for Reciprocating Internal Combustion Engines 
(RICE); New Source Performance Standards for Stationary 
Internal Combustion Engines, 77 Fed. Reg. 33,812 (proposed 
rule June 7, 2012). This rule amends the NESHAPs for 
stationary reciprocating internal combustion engines under 

Section 1 12 of the Clean Air Act (CAA). 

American Petroleum Institute 


✓ 

National Stone, Sand & Gravel 
Association 


✓ 

Integrated Risk Information System (IRIS) for Nickel. EPA 
is working on a proposed schedule and an initial draft of the 
proposed rule. 

National Tooling & Machining 
Association 


✓ 

Precision Machined Products 
Association 


✓ 

Precision Metalfonning Association 


✓ 

Commercial & Industrial Solid Waste Incineration (CISW1) 
Units Rule on Industrial, Commercial, and Institutional 

Boilers and Process Heaters. 76 Fed. Reg. 28,662. (final rule 

issued May 18, 2011). 

American Iron & Steel Institute 


✓ 

Anthracite Region Independent 
Power Producers Association 


✓ 

ConocoPhilHps, Inc. 


✓ 

Non-Ferrous Founders Society 


✓ 

National Emissions Standards for Hazardous Air Pollutants 
(NESHAPs): Secondary Aluminum Production, 77 Fed. Reg. 
8,576 (proposed rule Feb. 14, 2012). 

The Aluminum Association 


✓ 

Non-Ferrous Founders Society 


✓ 

National Pollutant Discharge Elimination System (NPDES) 
Program eReporting Rule. EPA sent a draft proposed rule to 
0MB for review in January 2012. The proposal would require 
electronic reporting of discharge monitoring reports by Jan. 2014 
and for general permits bv 2015. 

Non-Ferrous Founders Society 


✓ 

Sanitary Sewer Overflows Standards. In March 2011, EPA 
promulgated new regulations under Sec. 129 of (he Clean Air Act 
(CAA) for air emissions from incinerators burning domestic 
sewage sludge at publicly owned treatment works (POTWs). 

National Association of Clean 

Water Agencies 

■ 

■ 

National Emissions Standards for Hazardous Air Pollutants 
(NESHAPs): Primary Aluminum Reduction Plants, 76 Fed. 
Reg. 76,260 (proposed rule Dec. 6. 2011). 

The Aluminum Association 


✓ 

Standards of Performance for Greenhouse Gas (GHG) 
Emissions for New Stationary Sources: Electric Utility 
Generating Units. 77 Fed. Reg. 22^92 (Proposed on April 13, 
2012). The comment period ended on June 25, 2012. 

American Chemistry Council 


✓ 

American Fuel & Petrochemical 
Manufacturers 


✓ 

American Iron & Steel Institute 


✓ 

American Petroleum Institute 


✓ 

CF Industries Holdings, Inc. 
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Chamber of Commerce 


✓ 

Edison Electric Institute 



National Association of 
Manufacturers 


✓ 

National Council of Textile 
Organizations 



National Mining Association 


✓ 

National Oilseed Processors 
Association 


✓ 

Printing Industries of America 


✓ 

Toxic Substances Control Act (TSCA) Section 12(5) Export 
Notification Requirements. 40 CFR Part 707 Subpart D. 
Requires companies to notify EPA when they export or intend to 
export to a foreign country chemical substances or mixtures that 
are subiect to certain rules or orders under TSCA. 

American Petroleum Institute 


✓ 

Air Quality: Widespread Use for Onboard Refueling Vapor 
Recovery and Stage II Waiver, 77 Fed. Reg. 28,772 (final rule 

on May 16. 2012). 

American Petroleum Institute 


✓ 

Ultra Low Sulfur Diesel Labeling Rule. 40 CFR 80.572(a). 

American Petroleum Institute 


✓ 

National Pollutant Discharge Elimination System (NPDES): 
Use of Sufficiently Sensitive Test Methods for Permit 
Applications and Reporting, 75 Fed. Reg. 35,712 (proposed 
rule June 23, 2010). 

American Petroleum Institute 


■/ 

ENERGY STAR® program. EPA has duplicated testing 
requirements on top of the Department of Energy’s final rule on 
certification, compliance and enforcement for the ENERGY 

STAR program. EPA now requires third-party certification for 
all ENERGY-STAR qualified products. 

American Express 


✓ 

American Lighting Association 


✓ 

Business Roundtable 


✓ 

Consumer Electronics Association 


✓ 

Definition of Solid Waste, 76 Fed. Reg. 44,094 (proposed July 

22, 2011). The EPA is proposing to revise certain exclusions 
from the definition of solid waste for hazardous secondary 
materials intended 

for reclamation that would otherwise be regulated under the 
Resource Conservation and Recovery Act. 

American Coatings Association 


✓ 

American Express 


✓ 

American Iron & Steel Institute 


✓ 

American Petroleum Institute 


✓ 

Anthracite Region Independent 

Power Producers Association 


✓ 

Business Roundtable 


✓ 
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IPC, The Association Connecting 
Electronics Industries 


✓ 

National Federation of Independent 
Business 


✓ 

Non-Ferrous Founders’ Society 


✓ 

Society of Chemical Manufacturers 
& Affiliates 


✓ 

Classifying oil and gas wastes as hazardous wastes under the 
Resource Conservation and Recovery Act (RCRA). 

Conoco-Phillips. Inc. 


✓ 

Wetland Permitting Process 

American Road & Transportation 
Builders Association 


✓ 

Clean Air Act Transportation Conformity Process 

American Road & Transportation 
Builders Association 


✓ 

Outer Continental Shelf (OCS) Permitting and Air Pollution 
Compliance 

Conoco-Phillips, Inc. 


✓ 


Equal Employment Opportunity Commission 

Regolation/Statutes /Policies 

Organization/Business 

ma 


Enforcement Guidance on the Consideration of Arrest and 
Conviction Records in Employment Decisions. Title VII of the 
Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq: 
On April 25, 2012, the EEOC released guidance on criminal 
background checks preformed by employers. The guidance differs 
substantially from a 1987 policy statement released by the EEOC, 
causing confusion among employers. 

American Express 

m 


American Meat Institute 


✓ 

Business Coalition for Fair 
Competition 


✓ 

Business Roundtable 


✓ 


Federal Communications Commission 

Regulation/Statutes/Policies 

Organization/Business 



Empowering Consumers to Avoid Bill Shock 

Consumer Information and Disclosure (FCC 10-180): The 
Federal Communications Commission proposes rules that would 
require mobile service providers to provide usage alerts and 
information that will assist consumers in avoiding unexpected 
charges on their bills. 

CTIA— The Wireless Association 

✓ 

1 

FFC Form 355: Television broadcasters must prepare each 
calendar quarter a new disclosure form and to place the form in 
their public inspection files. 

National Association of 

Broadcasters 



National Broadband Plan: As directed by Congress, the FCC 
developed a plan to concerning access to broadband capability. 

Edison Electric Institute 

✓ 

■ 

Outdated Regulations: Need to modify current regulations to 
reflect technological advancements. 

American Express 


✓ 
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Business Roundtable 


✓ 

Regulation of the Internet 

American Express 


✓ 

Business Roundtable 



Potential Anti-Piracy Legislation: Fear that Congress will 
pursue anti-piracy legislation that will negatively impact open 
communication, 

Consumer Electronics Association 

■ 

✓ 

Cellular Licensing Proceeding: Licensees in the 850 mhz 
cellular band must file license modifications with the FCC each 
time they make a network adjustment. A Notice of Proposed 
Rulemaking was released in 2012 to review and modify this 
process. 

CTI.A-’l'he Wireless Association 

1 

✓ 

Telephone Consumer Protection Act: The FCC has not yet 
addressed whether a consumer’s request to opt out of a program, 
like text messaging, is a violation of the Telephone Consumer 
Protection Act. 

CTIA-The Wireles.s Association 

■ 

✓ 

Form 477: Requires broadband providers to provide semi-annual 
reports on where and how many cu.stomers they serve. 

CTIA-The Wireless Association 

■ 

✓ 

Form 499: Requires companies to file quarterly reports about 
revenue data. A Notice of Proposed Rulemaking was released in 
2012 to examine the frequency of these reports. 

CTIA-The Wireless Association 

■ 


User-Funded Cost Recovery: Extensive reporting requirements. 

National Telecommunication 
Cooperative Association 

■ 


Must Carry Rules: (to be codified at 47 CFR 76.64): Requires 
cable companies to carry local broadcast stations. 

The Heritage Foundation 

■ 

✓ 

Using Quantile Regression Analysis for Universal Service 
Support. 77 Fed. Reg. 100 (to be codified at 47 CFR 36): A 
statistical method the FCC uses to decide the validity of a 
company’s network infrastructure investments in relation to a 
peer group. 

U.S. Telecom 

1 


Legacy Telephone Regulations 

U.S. Telecom 


✓ 
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Federal Railroad Administration 

Regulation/Statutes/Policies 

Organization/Business 

ICTW 

KfrnBl 

Railroad Safety Enhancement Act of 2008, Pub. L. No. 110-432: 

Rail Safety Improvement Act of 2008 - (Sec. 3) Authorizes 
appropriations for FY2009-FY2013 for; (1) railroad safety; (2) the 
purchase of Gage Restraint Measurement System vehicles and track 
geometry vehicles or other comparable technology to assess track 
safety; and (3) construction of the Facility for Underground Rail 
Station and Tunnel at the Transportation Technology Center, Inc., 
in Pueblo, Colorado. 

Association of American 

Railroads 

✓ 

1 


Federal reserve board 

Regulation/Statutes/Policies 

Emmsmsmmmm 



Debit Card Interchange Fees and Routing (rule 
July 20, 2011, to be codiHed at 12 C.F.R. pt. 235): 

FRB established standards for debit card 
interchange fees, regulations governing network 
fees, and prohibitions against network exclusivity 
arrangements and routing restrictions, as required 
by §1075 of Dodd-Frank. 

Credit Union National Association 

✓ 


Financial Services Roundtable 


V" 

Small Business & Entrepreneurship Council 

✓ 

■ 

Enhanced Prudential Standards and Early 
Remediation Requirements for Covered 
Companies, 77 Fed. Reg. 594 (proposed January 

5, 2012) (to be codlHed at 12 C.F.R. pt. 252): FRB 
proposed these rules drawing up rules to address 
capital requirements and surcharges for banks, as 
required by Dodd-Frank. 

American Express 

■ 


Business Roundtable 

■ 

✓ 

Financial Services Roundtable 

✓ 


U.S. Chamber of Commerce 



Escrow Requirement Changes (76 Fed. Reg. 

11598, (March 2, 2011) (to be codified at 12 

C.F.R. pt. 226): FRB proposed this rule, which 
exempts creditors from the escrow requirements for 
higher -priced mortgage loans (HPMLs). (§1461 of 
Dodd-Frank amends TILA, or Regulation Z, to 
impose a mandatory escrow account requirement 
for first lien HPMLs). 

Independent Community Bankers of 

America 

1 
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Privacy of Consumer Financial Information 
(Regulation P) (codified at 12 C.F.R. pt. 216): 

FRB released this rule, which governs how financial 
institutions use nonpublic personal information 
about consumers (i.e. financial services providers 
must send a privacy notice to a customer annually, 
even i f privacy practices at the financial institution 
have not changed). 

American Financial Services Association 

■ 

✓ 

Credit Union National Association 


✓ 

Independent Community Bankers 

Association 

■ 

✓ 

Gramm-Leach-BIilcy Act (GLB) Annual Privacy 
Notice Requirement: GLB and its implementing 
regulations require certain financial institutions to 
provide an initial privacy notice to their customers 
about the company’s information sharing practices 
with third parties. Privacy notices must be provided 
on an annual basis thereafter for the duration of the 
customer relationship. 

Debt Buyers Association International 


✓ 

Fair Credit Reporting Risk-Based Pricing Rule, 

16 C.F.R. §§640, 698 (2010): FRB and FTC issued 
a rule that generally requires a creditor to provide a 
risk-based pricing notice to a consumer when the 
creditor uses a consumer report to grant or extend 
credit to the consumer on material terms that are 
materially less favorable than the most favorable 
terms available to a substantial proportion of 
consumers from or through that creditor. 

National Automobile Dealers Association 

V" 


Electronic Fund Transfer Act, Regulation E § 
206.16, Disclosures at Automated Teller 

Machines (ATMs): Under Regulation E, ATM 
operators that impose fees on consumers for 
•withdrawing funds/ inquiring about balances must 
disclose the amount of any fee or operator charges. 
The operator must disclose the fee on the ATM 
screen or in a paper notice before the consumer pays 
the fee. In addition, the operator mush post a sign 
on the ATM itself that fees “will” or “may be 
imposed.” 

Credit Union National As.sociation 

■ 


Independent Community Bankers 

Association 

1 

✓ 


Federal Trade Commission 

REGULAnON/STATlrrES/POUCIES 

Organization/Business 

mu 


FTC Report: Protecting Consumer Privacy in an Era of Rapid 
Change (December 2010): Language suggesting there will be 
new regulations on the geOvSpatial industry. 

Business Coalition for Fair 
Competition 

■ 

✓ 
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General Services Administration 

Regulation/Statutes/Policies 


EES] 


Leadership in Environmental Energy and Design Program. 

The Energy Independence and Security Act of 2007 Pub.L. 

1 10-140: Green building rating standards for federal agency use. 

American Chemistr>' Council 


✓ 

•American Coatings Association 

■ 


Construction Industry Round 

Table 

■ 


National Asphalt Pavement 
Association 





✓ 

The Federal Supply Schedule Program/GSA Schedule 
Contracting (to be codified at 48 CFR 8.403(c): Provides for the 
acquisition of private firms for architectural and engineering 
services through contracts. 

Business Coalition for Fair 
Competition 

■ 



Internal Revenue Service 

Regulation/Statutes/Policies 

Organization/Business 

2011 

2012 

1099 Reporting Mandate: Patient Protection and Affordable 
Care Act (PPACA). The reporting requirement was repealed in 
2011. 

American Bakers Association 



American Express 

✓ 


Associated Builders and 

Contractors 

✓ 


Business Roundtable 


iimiiiii— 

Manufacturing Jewelers & 

Suppliers of America 


■ 

National Community Pharmacists 
Association 

✓ 


Small Business & 

Entrepreneurship Council 

✓ 


3% Withholding Mandate: Tax Increase Prevention and 
Reconciliation Act of 2005. This mandate was repealed in 2011. 

Aerospace Industries Association 

HQ|| 


Associated Builders and 

Contractors 


nn 

Computing Technology Industry 
Association 

✓ 


Government Withholding Relief 
Coalition 

✓ 


National Asphalt Pavement 
Association 

✓ 


Small Business & 

Entrepreneurship Council 

✓ 


Interpretation of Section 199 of the Internal Revenue Code 

Institute of Scrap Recycling 
Industries 



Deduction and Capitalization of Expenditures Related to 

Textile Rental Services 

✓ 
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Association 




IRS Definition of Affordability. Proposed Rule. 76 Fed. Reg. 

159 (to be codified at 26 CFR 1): An employee’s self-only 
premium for an employee-sponsored plan should not be 
considered “affordable” if it exceeds 9.5% of their W-2 wages 
from that employer. 

American Express 

■ 

✓ 

Business Roundtable 

■ 


Coverage of Employee Dependents. IRS Notice 2011-36: IRS 
suggested agencies might require employers to offer coverage to 
dependents of employees. 

American Express 


✓ 

Business Roundtable 



Patient Protection on Affordable Care .Act. Section 9002; 

Requires employers to report the cost of coverage under an 
employer-sponsored health plan on W-2 forms. 

American Express 


✓ 

Business Roundtable 


✓ 

Definition of Part-time and Full-time Employees. Section 

4980H (added to Internal Revenue Code by the Patient 
Protection and Affordable Care Act): The IRS considers an 
individual who works at least 130 hours per month or 30 hours per 
week as a full-time employee. 

American Express 

■ 

✓ 

Business Roundtable 

■ 

✓ 

Employer Reporting Requirements. Notice 2012-32: Requires 
employers to submit paperwork to the IRS for each individual who 
receives minimum essential coverage and provide a report to the 
employee. 

American Express 



Business Roundtable 


✓ 

Retail Industry Leaders 

Association 


✓ 

Federal tax code 

American Hardware 

Manufacturers 



Construction Industry Roundtable 


✓ 

Business taxes 


■ 


Consumer Electronics Association 

Rules for tax exempt institutions: The assets of a tax-exempt 
institution cannot be used to benefit a private individual. 

American Hospital Association 


✓ 

Look-back Method. IRC § 460(b)(2): A process by which 
taxpayers provide documentation to prove that tax payments made 
in previous veare were appropriate. 

Construction Industry Roundtable 


✓ 

Need for repatriated tax holiday 

Consumer Electronics Association 


✓ 

Interest Paid to Non-Resident Aliens. 76 Fed. Reg. 5 (to be 
codified at 26 CFR 1 and 31); Requires the reporting of interest 
paid to non-resident aliens. 

U.S. Chamber of Commerce 

■ 

■ 

Treasury, IRS, Guidance on Reporting Interest Paid to 
Nonresident Aliens, 77 Fed. Reg. 23391, (April 19, 2012) (to be 
codified at 26 C.F.R. pts. 1, 31): The Internal Revenue Serxdce 
(IRS), within the U.S. Department of the Treasury (Treasury), 
released this final rule, which requires banks to report to the IRS 
the amount of interest they pay to non-resident aliens with U.S. 
bank accounts. 

U.S. Chamber of Commerce 

1 

1 

Treasury, IRS, Guidance Regarding Deduction and 
Capitalization of Expenditures Related to Tangible Property, 

76 Fed. Reg. 81060 (Dec. 27. 2011) (to be codified at 26 C.F.R. 

Retail Industry Leaders 

Association 


✓ 
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pt 1): The Internal Revenue Sen ice (IRS), within the U.S. 
Department of the Treasury (Treasury), released regulations 
related to business expenditures to repair or alter tangible property 
(i.e. buildings). These regulations went into effect on January 1, 
2012. 





National labor relations board 

Regulation/Statutes/Policies 

Organization/Business 

BCTH 

PBTfl 

NLRB Governing Notification of Employee Rights 
under the National Labor Relations Act (NLRA), 75 

Fed. Reg. 80420 (proposed Dec. 22, 2010) (to be 
codified to 29 C.F.R. pt. 104): On August 30, 2011, the 

National Labor Relations Board issued a final rule that 
requires employers subject to the National Labor 

Relations Act (NLRA) to post a notice of select employee 
rights under the NLRA. The rule is on hold pending court 
challenges. 

Agricultural Retailers Association 


✓ 

Associated Builders and 
Contractors, Inc. 



Brick Industry Association 


✓ 

Forging Industry Association 

✓ 


Motor and Equipment 
Manufacturers Association 


✓ 

National Association of 
Manufacturer.? 



National Council of Textile 
Organizations 

✓ 


National Restaurant Association 



Non-Ferrous Founders' Society 

✓ 


Textile Rental Services 

Association 



U.S. Chamber of Commerce 


✓ 

Western Growers Association 


✓ 

NLRB’s “Quickie Election” Rule: On December 22, 

201 1, the NLRB issued a final rule that alters the 
procedures for union organizing elections. In May 2012, 
the U.S. District Court for the District of Columbia 
invalidated the rule on the basis that the NLRB lacked the 
quorum required when it issued the rule. The fate of thi.s 
rule is uncertain as the NLRB could reissue it with a 
quorum. 

Agricultural Retailers Association 


✓ 

American Bakers Association 


✓ 

American Frozen Food Institute 


✓ 

American Trucking Association 


mam 

Associated Builders & 

Contractors 


✓ 

Brick Industry Association 


✓ 

Interlocking Concrete Pavement 
Institute 


✓ 

Motor and Equipment 
Manufacturers Association 


✓ 

National Association of 
Manufacturers 


✓ 

National Council of Textile 
Organizations 


✓ 

National Federation of 

Independent Business 



Non-Ferrous Founders’ Society 



Printing Industries of America 


✓ 

Retail Industry Leaders 

Association 



The Heritage Foundation 

■■1 


U.S. Chamber of Commerce 



NLRB Decision in Specialty Healthcare changing the 

Retail Industry Leaders 
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criteria for determining the appropriateness of a 
bargaining unit. 

Association 



NXRB’s extension of an employee’s right to post 
criticism of his employer on social networking sites. If a 
company interferes with the posting of such criticism “it is 
interfering with, restraining and coercing employees in the 
exercise of the rights guaranteed in section 7” (of the 

NLRA). 

Western Growers Association 

1 


NLRB’s reversal of preserving an employer’s private 
property rights. NLRB has indicated that it will grant 
union organizers the right to enter an employer's premises 
to conduct union organizing activity- 

Western Growers Association 

■ 

✓ 


National Marine Fisheries Service 

Regulation/Statutes/Poucies 

Organization/Business 

E39 


National Marine Fisheries Service Draft Environmental Impact 
Statement for Arctic oil & gas (December 2011): The agency 
outlines what it views as appropriate oil and gas activities in the 

U.S. Beaufort and Chukchi seas, 

American Land Title Association 

1 

✓ 


Office of Government Ethics 

Regulation/Statutes/Policies 

Organization/Business 



Executive Branch Employees Ethical Standards. Proposed 

Rule. 76 Fed. Reg. 177 (to be codified at 5 CFR Part 2635): 
Office of Government Ethics proposed a rule that would bar 
executive branch employees from attending free events, such as 
receptions, hosted by trade associations. 

American Forest and Paper 
Association 

1 

✓ 


SECURITIES AND EXCHANGE COMMISSION 

Regulation/Statutes/Poucies 

Organization/Business 

EiSI 


Disclosure of Payments by Resource Extraction Issuers, 75 
Fed. Reg. 80978 (proposed Dec. 23, 2010) (to be codified at 

17 C.F.R. pt. 229, 249): SEC issued a proposed rule requiring 
resource extraction issuers to report annually information 
relating to any payment made by the issuer, or by a subsidiary 
or another entity controlled by the issuer, to a foreign 
government or the federal government for the purpose of the 
commercial development of oil, natural gas, or minerals. 

American Express 


✓ 

American Petroleum Institute (API) 



Business Roundtable 

✓ 

✓ 

ConocoPhillips 

✓ 

✓ 

Mine Safety Disclosure, 75 Fed. Reg. 80374 (proposed Dec. 
15, 2010) (to be codified at 17 C.F.R. pt. 229, 239, 249): SEC 

Business Roundtable 

✓ 
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issued a proposed rule to outline the way mining companies 
must disclose certain information about mine safety and health 
standards to investors. 



■ 

Conflict Minerals, 75 Fed. Reg. 80948 (proposed Dec, 23» 
2010) (to be codified at 17 C.F.R. pt. 229, 249): SEC issued a 
proposed rule that would require any issuer for which conflict 
minerals are necessary to the functionality or production of a 
product manufactured, or contracted to be manufactured, by 
that issuer to disclose in the body of its annual report whether 
its conflict minerals originated in the Democratic Republic of 
the Congo or an adjoining countr>’. 

American Petroleum Institute 

✓ 


American Express 


✓ 

Boeing 

✓ 



Business Roundtable 

✓ 

✓ 


National Tooling and Machining 
Association 


✓ 


Precision Machined Products 
Association 


✓ 


Precision Metalforming Association 




IPC - Association Connecting 
Electronics Industries 

✓ 



Consumer Electronics Association 




Manufacturing Jewelers and 

Suppliers of America 

✓ 



CTIA- Wireless Association 




National Association of 

Manufactures 




National Electrical Manufacturers 
Association 

✓ 



Motor 8c Equipment Manufacturers 
Association 




U.S. Chamber of Commerce 


-/ 

Whistleblower Incentives and Protection, 76 Fed. Reg. 

(final rule Aug. 25, 2011) (to be codified at 17 C.F.R. pt. 

165: SEC issued a final rule to implement whistleblower 
provisions in Dodd Frank whereby whistleblowers will receive 
10-30% of any fine over $1 million that is a re.suU of original 
information provided to SEC that leads to the successful 
enforcement of a covered action. 

American Express 

✓ 


Boeing 

■ 


Business Roundtable 

✓ 

■ 


U.S. Chamber of Commerce 


✓ 


no 
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Shareholder Approval of Executive Compensation and 
Golden Parachute Compensation 76 Fed. Reg. 6010 (to be 
codified at 17 C.F.R. pts. 229, 240, 249) (Feb. 2, 2011); SEC 
issued a final rule relating to shareholder approval of executive 
compensation and “golden parachute” compensation 
arrangements as required under Dodd-Frank. 

American Express 

✓ 


Business Roundtable 

✓ 

1 

CEO Pay Ratio Disclosure: Dodd-Frank requires certain 
companies to file reports with SEC to disclose the following 
compensation metrics: the annual total compensation of the 
chief executive officer; the median annual total compensation 
for all employees (but CEO); and a ratio of these two metrics. 

•American Express 

✓ 

■ 

Business Roundtable 

✓ 


Mandatory Clawbacks: Dodd-Frank requires companies 
listed on a U.S. stock exchange to implement and disclose a 
policy requiring a company to clawback incentive-based 
compensation paid to current or former executive officers if the 
company is required to restate its financials due to material 
non-compliance with financial reporting requirements. 

American Express 

V 

■ 

Business Roundtable 

✓ 


Facilitating Shareholder Director Nominations (“Proxy 
Access”) (to be codified at 17 C.F.R. pts. 200, 232, 240, 249): 
In August 2010, SEC issued a final rule that requires 
companies to include board of director nominees by certain 
shareholders in their proxy materials. However, the rule was 
struck down by the U.S, Court of Appeals for the District of 
Columbia on July 22, 2011. 

American Express 


■ 

Business Roundtable 

✓ 

■ 

President's Working Group Report on Money Market 

Fund Reform, Release No. IC-29497; File No. 4-619: SEC is 
seeking comment on the options discussed in the President’s 
Working Group on Financial Markets’ study of possible money 
market fund reforms. One of the proposals considers moving 
away from the current stable net asset values (NAVs) to a 
floating NAV. 

Boeing 

✓ 


Sarbanes-Oxley Act (SOX), Pub. L. No. 107-204, § 404(b), 
116 Stat. 745 (2002): SOX Section 404(b) requires public 
companies to conduct a review of internal controls over 
financial reporting and include an external auditor attestation 
report of those controls in their annual filings. 

Biotechnology Industry Organization 

✓ 


Chairman/CEO Disclosures: § 972 of Dodd-Frank directs 

SEC to adopt rules requiring companies to disclose leadership 
structure of a company and why the company has determined 
that this leadership structure is appropriate. 

U.S. Chamber of Commerce 


✓ 

Money Market Mutual Fund Reform: SEC made significant 
changes to money market funds regulation under the 

Inve.stment Company Act of 1940 two years ago. The 
proposed rule is expected to be issued this year. 


■ 





✓ 
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Municipal Advisor Registration Requirement; §975 of 
Dodd-Frank amended the Securities Exchange Act of 1934, 
making it “unlawful” for a municipai advisor to provide advice 
to or undertake a solicitation of a municipal entity unless the 
municipal advisor is registered with SEC and the Municipal 
Securities Rulexnakina Board. 


1 


Guidance of Loss Contingencies; The Financial Accounting 
Standards Board (FASB) dropped a proposal to expand the 
disclosure requirement for businesses to estimate their liability 
when sued. SEC is requiring these expanded disclosures, 
dropped by FASB. without approval or notice and comment. 


1 


Guidance on Cybersecurity and Network Neutrality; SEC 
released guidance regarding public company disclosure 
obligations relating to cybersecurity risks and net neutrality. It 
is unclear what statutory authority the SEC had to take policy 
preferences outlined in both guidance documents. 

CTIA Wireless Association 

1 



Miscellaneous 

Regulation/Statutes/Policies 




European Union Emissions Trading; U.S. airlines are forced 
to purchase emission allowances in accordance with European 
Union rules. 

Airlines for America 


✓ 

Interagency Working Group Proposal to Restrict 

Advertising to Children: Nutrition principles released by the 
Interagency Working Group differ substantially from the 
USDA’s Dietary Guidelines for Americans. 

.American Bakers Association 

■ 

✓ 

Federal Contractor Reporting on Composition of the 
Workforce 

American Hardware Manufacturing 
Association 


✓ 

Agency Guidance: Use of guidance to circumvent traditional 
formal rulemaking procetis. 

American Hospital Association 

■ 

✓ 

National Stone, Sand and Gravel 
Association 


✓ 

Anti-Trust Laws: Need for Department of Justice’s Anti-Tnist 
Division and the Federal Trade Commission to clarify how 
clinical integration programs can properly abide by anti-trust 
law. 

American Hospital Association 


✓ 

Expectation of New Regulations 

Associated Builders and Contractors 


✓ 

Cost-Benefit Analyses: Need for agcncie.s to engage in 
exhaustive cost-benefit analysis when weighing whether to take 
regulatory action. 

American Hardware Manufacturers 
Association 


✓ 

Commodity Markets Council 


✓ 

Ford Motor Council 


✓ 

HR Policy Association 


✓ 

MercaUis Center 
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Federal Acquisition Regulation 48 CFR 1.101: 

Requires the federal government to choose engineering and 
architecture firms based on competency and experience instead 
of price. 

Busme.ss Coalition for Fair 
Competition 


✓ 

Construction Industry Roundtable 



International Bottled Water 
Association 



OMB Notice of Proposed Policy Letter in response to 
President's March 4, 2009, Sdemorandum on Governmeni 
Comracring: Increases insourcing, the process by which jobs 
traditionally performed by private sector employees are instead 
given to public employees. 

Business Coalition for Fair 
Competition 



Federal Greenhouse Gas Accounting and Reporting 
Guidance (October 6, 2010) in response to Executive Order 
(E.O.) 13514: Explains how federal agencies should measure 
the impact of climate change and greenhouse gas emissions. 

Conoco Phillips, INC 



Council on Environmental Quality March 6, 2012 Guidance 
on National Environmental Policy Act: Seeks public input on 

previously approved rules. 

Conoco Phillips, INC 


V' 

“Disclosure of Political Spending by Government 
Contractors” 2011 Draft Executive Order: If enacted, this 
Executive Order would have politicized federal procurement 
decisions by estabii.shing new reporting requirements for 
private companies competing for public contracts. Specifically, 
private companies would have needed to provide information 
about political contributions. 

Construction Industry Roundtable 



The Associated General Contractors 
of America 


V' 

Procurement: Each federal agency currently develops their 
own set of procurement policies. 

Construction Industry Roundtable 



QuailHcations for Quality Control Personnel: Unclear 
whether practical experience can be considered in lieu of an 
engineering degree. 

Construction Indu.slry Roundtable 


✓ 

Tariffs on Imported Products 

Consumer Electronics Associations 


✓ 

Endangered Species Act: Fish and Wildlife Service and 
National Oceanic Atmospheric Administration enforcement of 
strict pesticide regulations limits agricultural output. 

Cropl.ife America 

■ 

■ 

Energy Policy Act of 2005: Gave Federal Energy Regulatory 
Commission and other agencies power to facilitate transmission 
construction. 

Edison Electric Institute 


✓ 

Administration’s Proposed National Ocean Policy: Would 
alter permitting criteria for many industries 

Independent Petroleum Association 
of America 


✓ 

Out of Date International Trade Agreements 

Consumer Electronics Association 


✓ 

Department of Treasury’s reporting requirements for 
prepaid access and gift cards 

Retail Industry Leaders Association 


✓ 


113 





244 


Sodium Consumption: The CDC, FDA, HHS and USDA have 
encouraged consumers to reduce their sodium intake. 

Salt Institute 


✓ 

DATA ACT -Agency Conference Attendance Provisions. 
Section 712: Trade associations can no longer invite agency 
officials to a conference with industry representative more than 
once per year. 

The Associated General Contractors 
of America 


✓ 

The Credit Card Accountability', Responsibility and 
Disclosure Act (CARD Act) of 2009, Pub. L. No, 1 1 1-1 24: 
CARD Act amended TILA to impose new federal limits on 
how credit-card issuers can adjust interest rates and impose 
penalty fees on customers, among other things. 

American Financial Services 
Association 


✓ 

Federal Credit Union Act (FCUA), Pub. L. No. 90-188: 

FCUA requires credit unions to have 7% net worth to be 
considered well-capitalized and 6% net w'orth to be adequately 
capitalized. FCUA also requires a statutory cap on credit union 
lending, (the lesser of 1.75 times the minimum net worth of a 
well-capitalized credit union or 1 ,75% of the credit union’s 
actual net worth). 

Credit Union National Association 

✓ 

✓ 

Secure and Fair Enforcement for Mortgage Licensing Act 
(SAFE Act) of 2008, Pub. L. No. 110-289: Regulators, 
specifically at the state level, have broadened the scope of 
regulated activity to include those who perform administrative 
and clerical tasks as mortgage loan originators, even if they do 
not offer or negotiate loan terms for compensation or gain, 

Manufactured Housing Institute 

✓ 


Joint Agency Red Flags Rule, 12 C.F.R. § 41 (2007): In 

2007, pursuant to the Fair and Accurate Credit Transactions 

American Land Title Association 
National Automobile Dealers 

✓ 


Act of 2003 (FACTA), the OCC, FRB, FDIC, OTS, NCUA and 
FTC jointly issued rules that require financial institutions and 
creditors to develop and implement identify theft programs. 

The program.'? must include identification, detection and 
response to patterns, practices, or specific activities that could 
indicate identity theft. 

Association 



Electronic Disclosure Requirements of the Electronic 
Signatures in Global and National Commerce Act (E-Sign 
Act) (2000) Pub. L. No. 106-229: The E-Sign Act was meant 
to facilitate the use of electronic records and signatures in 
interstate and foreign commerce by ensuring the validity and 
legal effect of contracts entered into electronicallv. 

American Financial Services 
Association 

1 

■ 

Transaction Account Guarantee (TAG) Program: FDIC’s 
TAG program full insurance coverage for certain transaction 
accounts, including transaction accounts for consumers and 
businesses, above $250,000. Dodd-Frank provided an 
extension of the program through Dec. 31, 2012. 

Independent Community Bankers of 
America 


✓ 

Property Appraisal Requirements: §1471 of Dodd-Frank 
requires appraisal methods for certain types of mortgages based 
on a method designed to value site-built homes. The appraisal 
requirement relies on a model designed for the site-built 
housing market that has little applicability to manufactured 
housing. 

Manufacturing Housing Institute 


✓ 

Availability of AD&C Loans: The home building industry 
continues to experience a significant adverse shift in terms and 
availability on land acquisition, land development and home 
construction (AD&C) loans, and builders with outstanding 

National Association of 

Homebuilders 
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loans are facing mounting challenges. 




Duplication and Overlap of the U.S. insurance regulation: 

Insurance in the United States is made up of 56 insurance 
jurisdictions, each with its own regulations, procedures, and 
legal definitions of insurance. 

Financial Services Roundtable 


✓ 

Use of Proxy Advisory Services by ERIS.A Managers: Many 
investment managers of Employee Retirement Income Security 
Act (ERISA) accounts outsource their voting decisions to proxy 
advisory firms. However, there is some concern that 
outsourcing of proxy voting does not encourage decisions that 
are in the best economic interest of ERISA pension funds. 

U.S. Chamber of Commerce 


✓ 
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About the Committee 


The Committee on Oversight and Government Reform is the main 
investigative committee in the U.S. House of Representatives. It has 
authority to investigate the subjects within the Committee's 
legislative jurisdiction as well as "any matter" within the jurisdiction of 
the other standing House Committees. The Committee's mandate is 
to Investigate and expose waste, fraud and abuse. 


Contacting the Committee 


For press inquiries: 

Frederick R. Hill, Director of Communications 
{202) 225-0037 


For general inquires or to report waste, fraud or abuse; 

Phone: (202) 225-5074 
Fax; (202) 225-3974 
http://republicans.oversiRht.house.gov 



Committee on Oversight and Government Reform 
Chairman, Darrell Issa (CA-49) 

2157 Rayburn House Office Building 
Washington, DC 20515 
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Statement of Congressman Gerald E. Connolly 
Committee on Oversight and Government Reform 
“Continuing Oversight of Regulatory Impediments to Job Creation: 
Job Creators Still Buried By Red Tape” 

July 19, 2012 


Today's hearing continues a sad trend for this Committee, which has been transfonTicd into a political tool of 
the Republican leadership in the Mouse. f£vcn if one can look past the intlammatory, false hearing title; a single 
glance at the witness list and it is abundantly clear that this Committee has abandoned any preten.se of 
conducting serious oversight and pursuing titoughtful refonn. 

To be fair, the Republican majority has at least decided to be transparent in regard to whose interests tiiey are 
fighting for. Seated at the witness tabic before us, we have individuals representing major inriustries, with 
impressive titles. I can't iielp but uKso note that the Committee literally docs not liavc a single seat at the table 
for the miilion.s of American.s who bcnelit everyday from the common sense, reasonable safeguards that keep 
our food stile, our water clean, and our air free of toxic pollution. 

Bcycind the one-sided panel of witnesses, and the gratuitous use of misleading buzz words, the true absurdity of 
thi.s hearing -- the 2<Sth this Committee has held in support of dismantling fimdamentai public protections - j.s 
that it’s anchored on a false prcmi.se. It truly requires blinders to hold a hearing purporting to 'examine 
regulatory impedimenrs to job creation.' while miI}ion.s of Americans arc still struggling to recover from a 
sev'cre recession caused principally by clcrc^ii/ation of the financial sector, and lack ofrcgulalory oversight of 
mortgage banking. 

Ironically, when the economy collapsed at the end oi'thc Bush Administration, it was the truly productive 
sectors of our economy, many of which arc represented at this hearing — manufacturing, technological 
innovators, liomebuilders — wlio suncred the most. The Republican narrative that regulations have eliminated 
jobs and inlhbited the recovery is simply a myth. The I'aets. and indeed personal experience, demonstrate 
overzealoiLS deregulation led to explosive increases of wealth for the investment banking class - followed by a 
catastrophic collapse of our Nation’s middle clas.s. 

Remarking on the disastrous consequences ofripping up tlie rules of the ixiad, Alan Greenspan, in his infamous 
mea culpa before our Committee in 2008. .stated “Those of us who have looked to the .self-interest ofleiuling 
instilution.s to protect shareholders' equity, myself included, are in a stale ofshocked disbelief." 'fhere arc few 
Americans more devoted to free markets than Mr. Green.spaii, yet in the face of the consequences of lax 
government regulation.s, he had flic courage to face the facts and admit his errors. 

{ only hope my Republican colleagues can summon this same intellectual courage, so we can work together to 
ensure no child is poisoned by peanut butler, the cars wc drive arc .safe, and millions of American lives arc not 
placed in jeopardy to peddle a false and flawed political narrative. 
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Virginia Forest Products Industry Support for the Lacey Act 


■iuly 16, 2012 


Dear Majority Leader Cantor and Members of the Virginia Delegation: 

As forest products companies in the great Commonwealth of Virginia we stand united in our 
support of the Lacey Act and all that it has accomplished in addressing the issue of illegal 
logging worldwide since passage of the 2008 amendments. We now call on you. our elected 
olficials, to do the same. We strongly oppose H.R. 3210, The Retailers and Entertainers Lacey 
Implementation and Enforcement Fairness Act and the amendments being offered by 
Subcommittee Chairman Fleming intended to weaken the Lacey Act and would like to sec them 
removed from consideration. 

I'he U.S. forest products indu.slry produces about $175 billion in products annually and employs 
nearly 900,000 men and women in good paying jobs. The industry meets a payroll of 
appro .\imately $50 billion annually and is among the top 10 manufacturing sector employers in 
47 slates. An industry study prior to passage of the 2008 I.acey .Act amendments c.stimated that 
illegal logging cost the U.S. lbrc,st products industry some $1 billion annually in lost export 
opportunities and dcpre.ssed U.S. wood prices. In Virginia al one the wood products industry 
emnl ovs 14. 1 50 individuals and has an annual navroll income of over $61 1 millio n. 

Because of the seriousnes.s of this issue, the forest products industry has worked within a unique 
coalition that also includes environmental groups, labor organizations, retailers and others to 
identify and address improvements needed to encourage full and timely implementation of the 
Lacey Act, The coalition has continued bipartisan consensus talks in the U.S. Senate. Pending 
I louse legislation departs from that productive approach, threatening to impose detrimental 
changes to the law. 

The Virginia forest products industry, dominated by small, family owned businesses, has a proud 
tradition of providing sustainable and legal resources to our customers both domestically and 
around the world. Illegal logging and the threat posed to Virginian and American jobs and forest 
rcsouree.s by illegally sourced products throughout the world is being addressed by the Lacey 
Act, allowing our industry to compete fairly in the international market. The recent attacks on 
the l.acev Act arc attacks on Virginia lobs in an industry already facing serious economic 
pressures. Our Virginia companies ask that there be no action on H.R. 321 0 and/or the Fleming 
Amendments and that they he taken off the floor of the U.S. House of Representatives. We stand 
ready to work with you and your colleagues on finding alternative approaches. 


Sincerely. 

Please see attached sheet for Signatures 
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American Flavdwood E-xport Council - Reston, VA 

liarncs Manufacturing Co. - Kenbridge, VA 

Blackberry Mulch - Ilillsville. VA 

Blue Ridge Lumber Co. - Fisheravillc, VA 

Columbia Forest Products - Chatham, VA 

Derr Flooring - Herndon, VA 

Fitzgerald E.,ogging and Lumber - Buena Vista, VA 

Ciril'lith Lumber Co. - Woolwine, VA 

Hardwood Plywood & Veneer Association - Reston. V.A 

Neff Lumber Co. - Broadway, VA 

Northland Forest Products - Troy, V.A 

Northland Forest Products - Manassas, VA 

'I'he Penrod Company - Virginia Beach, VA 

Roanoke Forest Products - Roanoke, V.A 

Robert S. Coleman Lumber Co. - Culpeper, VA 

Shenandoah Forests - Staunton, VA 

Stuart Hardwood Flooring - Stuart, V.A 

Ten Oaks Flooring — Stuart, VA 

Turman Hardwood ITooring Cialax. VA 

Furman Hardwood Pellets - Galax, VA 

Turman Lumber- Ilillsville, VA 

VFP, I.LC - Mint Springs. VA 

Virginia Fore.stry Association - Richmond, VA 

W.R. Deacon & Sons Tirnber - Lexington. VA 
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H transwestern'' 


234 W. Florida St. 
Suit© 3l0 

Milwaukee, Wi 53204 
Phone: 414.937.5030 
Fax; 414.224,7730 


July 18, 2012 


The Honorable Darrell Issa The Honorable Elijah Cummings 

Oversight and Government Reform Committee Oversight and Government Reform Committee 
2154 Rayburn House Office 2235 Rayburn House Office 

Washington DC 20515 Washington DC 20515 

Dear Chairman Issa and Ranking Member Cummings. 

On behalf of Transwestern, one of the largest privately-held commercial real estate firms in the United States, ! would like to 
provide my views of the references to the LEED green building rating system at the Committee's hearing "Continuing Oversight 
of Regulatory Impediments to Job Creation; Job Creators Still Buried by Red Tape." 

As the National Director of Sustainability for Transwestern, I would like to express my support for the utilization of USGBCs 
LEED rating system as a successful, voluntary, market-driven building rating system that is constructed in a consensus-based 
process among stakeholders and technical experts and has proven outcomes. 

Having created 16 full time positions dedicated to LEED in the past 3 years, Transwestern has developed and overseen the 
certification of nearly 100 LEED certified buildings totaling nearly 20 million square feet. The smaller projects we comipleted 
include simple energy efficiency upgrades, plumbing, irrigation and landscaping upgrades. As for the larger upgrades, we have 
installed vegetated roofs, storm-water collection and reuse systems, major HVAC upgrades, and full exterior facade 
replacements. 

While each of our projects is different in size, scope and price, each project creates good paying jobs utilizing a skilled 
workforce. In this economy and political climate, especially considering the state of the construction industry, it does not appear 
to be good business to attempt to eliminate or discredit a system that has been so successful and continues to support the 
rehabilitation and restoration of existing buildings as well as the construction of new buildings, With some projects spanning 
several years, we can directly connect the emergence of LEED as the starting point for the development of these projects and 
jobs, 

LEED is not about politics, it is indeed blind to them. It does not kill jobs; It creates them and has catalyzed the growth of the 
building industry. It is simply about improving our buildings and by doing so creating innovation, jobs, and ultimately better 
buildings. 

I would be grateful to shov/ you or other members of the committee the work we do around the country and how Transwestern is 
supporting communities and creating jobs across the country. Please don't hesitate to contact me if I can be of assistance to 
this end 414.937,5023, 


Sincereiy, 



Allan Skodovv^ski 
Managing Senior Vice President 
Director of Sustainability 
a’San.skodovvski;S)!r3nswes-ern.nel 


The Performance Advantage in Rea! Estate 
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^BC 

Aisdciated Buiidsn 
and Contractor!, Inc. 

July 17,2012 

The Honorable Elijah Cummings 
Ranking Member 

Committee on Oversight and Government Reform 
United States House of Representatives 
Washington, DC 205 1 5 


The Honorable Darrell Issa 
Chairman 

Committee on Oversight and Government Reform 
United States House of Representatives 
Washington, D.C. 20515 


Dear Chainnan Issa and Ranking Member Cummings; 

On behalf of Associated Builders and Contractors (ABC), a national association with 74 chapters representing 22,000 
merit shop construction and construction-related firms, 1 am w'rlting in regard to the ftjll committee hearing, 
“Continuing Oversight of Regulatory Impediments to Job Creation; Job Creators Still Buried by Red Tape.” 

The Obama administration has issued numerous regulations that impact the construction industry. ABC members 
understand the value of standards and regulations when they are based on solid evidence, with appropriate 
consideration paid to implementation costs and input from the business community. However, some of our industry’s 
regulations impose crippling costs with questionable benefits. In some cases, these regulations are based on conjecture 
and speculation, lacking foundation in sound scientiHc analysis. For the construction industry, unjustified and 
unnecessary regulations translate to higher costs, which eventually are passed along to the consumer. Ultimately, these 
costs impact a business’s ability to hire and expand. 

Federal agencies must be held accountable for full compliance with existing rulemaking statutes and 
requirements when promulgating regulations in order to ensure regulations are necessary, current and cost- effective 
for businesses to implement. 

ABC supports H.R. 3862, the “Sunshine for Regulatory Decrees and Settlements Act of 2012.” H.R. 3862 would 
promote enhanced openness and transparency in the regulatory process by requiring early disclosure of proposed 
consent decrees and regulatory settlements. In addition, H.R. 3862 would require agencies to solicit public comment 
prior to entering into consent decrec.s with courts, which would provide affected parties proper notice of proposed 
regulatory settlements, and would make it possible for affected industries to participate in the actual settlement 
negotiations. 

In addition, ABC has expressed support for H.R. 4607, the Midnight Rule Relief Act of 20 1 2 which would prohibit a 
lame-duck administration from issuing midnight regulations with economic impacts of $100 million or more in the 
transition period between Election Day and Inauguration Day. 

ABC appreciates your attention to this important matter and looks forward to working with you on reforming 
duplicative and burdensome regulations placed on small businesses. 


4250 North Fairfax Drive. 9th Floor • Arlington, VA 22203 • 703.812.2000 • www.abc.org 
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Sincerely, 



Kristen Swearingen 

Senior Director, Legislative Affairs 


O 



